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PREFACE. 


All business is conducted through tiu‘ nuRliuin td contracts, and wiiethcr 
it be the ordinary affairs of domestic life by means of simj)le parol agn-micnts, 
or the erection and completion of gr(‘at j)ublic works by carefully pr(‘{>areil 
specialties, the same law applies to, and the same pnnciph‘S govt-rn, both. 
Without the medium of contracts tlu' world's bnsiiu‘ss would be at a stand¬ 
still, and no man can do business successfully without some knowledge* ot 
the law governing contracts. 

livery day, as compc‘tition iiuaxatsa^s, this is hec*oming imna* apparent, and 
everyday it is brought more foreihly to tlu* attenti<ni t)l the S( hools, both 
general and technical, until now many of the inuv<‘rsities and tri hmcal 
scliools offer to their students courses in gnu'ral busiiu'ss law, consistiny, 
chietly of the law of contracts. 

dliis hook has been publislu-d in response to a r(*(}uest Irom .sevoial ol tiu* 
largc'i* and more* ])rogn‘Ssivt‘ industrial schools t>l tlu* continent lor a t<*\l bijok 
on the Law of Contracts. 1 lut m‘ec*ssity td such a l»ook in tlu* industrial 
])rofessions arises from tlu^ universal pisu“tice <>1 t'Ugiuoers ;nul ardut«*tas to 
prej)are the contracts and spt‘cilit'ations for public* and privat<* wt>rks. 'The 
])reparation of tlu* spccilications is the proper and l<*gitima(<* umlortakiny, ol 
the enginecir or arcliitect, and tlu* c'ontrat*!, which embodies and makes 
operative the s})ecihcations and ])lans, tnust lu* drawn with rc’tereiu e to them, 
to give to them the force and (‘tlc'ct re([iiired. If the sj>eciru*ations be drawn 
by the engineer cn* architect, and tlu* c‘ontraet he prepared b) an attmm'V, 
conflict ofu*n results betwecai liut two instrunu-nts, (‘reating ambiguitv and 
litigation. Hedween tlu* two evils, the; lack of law and the want ol te( luncal 
knowhalge, the former is reganh'd as tlu* h'sser, and tlu* preparation of both 
the spc'cifications and the contract has i»een, and is, intrusted engineers 
and architects. 

A study of tlu; statistics of public and ])rivatt* work s!u»us that more than 
one half tlu; contracts arc pr(‘par(*d by engine<*rs or archit(*cts uithoui <*oii -ul 
tation with the lt‘gal ])rofc*ss{on. 'This is unhu’tunatr, not onl\ lor tlu* paitirs 
having the work doiu;, but. for tlu; contracior umlertakiny, it. A (oiuiatt 
j)r(‘par(‘d without regard to legal prineiplt‘s is pretty certain («> h*ad to iituM- 
tion, cither from misunderstanding or misinformation as to the h-yal jiuhts 
and liabilities of the parties, or from a failure* to create* a valitl am! bnuling 
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contract as the parties intended. As this practice is the result of the condi¬ 
tions which prevail in most instances where public and private work is under¬ 
taken and prosecuted, it has not been and will not be corrected by advice 
to the parties, or to their engineers, that they should not perform functions 
which are the proper work of a lawyer. It is hoped to remedy the evil 
consequences of such a practice, in a measure at least, by placing before 
engineering and architectural students a treatise upon the law of contracts, 
and particularly of those contracts pertaining to construction work, and the 
employment of engineers and architects. 

The chapters here presented are the substance of a course of lectures 
delivered by the author some years ago before the technical classes in engineer¬ 
ing and architecture at Harvard University, and which were received with so 
much favor as to encourage the author to publish them. This was first done 
in his book on “ Engineering and Architectural Jurisprudence,"' wherein they 
were embodied together with other material subsequently collected and bearing 
upon the same subject. That work is more comprehensive than is required for 
a text-book. It would require more time to cover it than the average tech¬ 
nical school can spare from the very full course of study prescribed, and so 
this abridged edition has been issued. 

The present volume contains the essential principles upon which valid 
contracts depend and the main features of the statutes which modify and limit 
the obligations of contracts, and also, in a fairly complete and concise form, 
the law of bidding and letting. 

The part devoted to engineers" and architects" employment should be of 
much interest and practical benefit to students who contemplate a professional 
life, or a business career in which they may become employers. The chapters 
therein contained will cultivate in young men a realization of the obligations 
assumed and of the duties imposed by employment, whether as mere 
employee, or as professional man, or as public officer. 

A study of the chapter on the employee's rights in his designs and inven¬ 
tions will safeguard the productions of their creative genius, and will save 
them chagrin from having heedlessly or ignorantly bartered away the fruits of 
their labor and technical training. If in after-years they be engaged as expert 
witnesses, they will find the chapter on the employment of expert witnesses of 
much value. Every young man in the technical professions is quite certain 
to be called, sooner or later, to act as an expert witness, and he should not 
accept such a call without some advice or reading to assist him in the presen¬ 
tation of the case to the court and the jury, and to guide him in his conduct 
before them. 

The book does not perhaps present anything new so far as it describes or 
explains the elementary principles upon which the law of contracts is based, 
but the author claims for it so much novelty as is contained in a book made 
of new material and of instances peculiar to the engineering and architectural 
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professions. Almost all of the illustrations used and the cases cited as 
authorities are those that have arisen in en^nneering’ and architectural work^ 
and which have had in them serious lessons either fur the owner or for the 
contractor or builder concerned in them, llK'st; instances add to the 
subject-matter and give to the student much information belonging strictly io 
engineering and architecture which cannot be o!)tained from any other sourc(\ 
'riie favor with which the fiuthor’s “ Engineering and Architec'tural juris¬ 
prudence ” has been received relieves him from a,nxit;ty for tlu^ pr<*sciit publi¬ 
cation; except that students who purchase this text-book calitiou will, when 
they enter j)rofessional practice, find it incomphge. If the dilft'renet* in tlu; 
cost of the two books be not a matter of much imixulanee to tint student, he 
is recomnuuuled to purchase in the iirst instance the compU'lt* work on 
Engineering and Architcx'tural juris])rudence. ’' 

From his own expcu'ic-nce the autlnu’ is enabk'd to speak thus eontldently 
of the value and interest that the book should have for th<‘ student engineer¬ 
ing and architecture. At the beginning of his proiessi< mal (‘an*er as an 
engineer he fc‘lt the lack of the information it c<jntains and came to know full 
well the trihulations and trials which young nuui will me<‘t. As a teacher and 
lecturer he knows the interest which tint subject has hu' stmhmt.s; ami as an 
oOicer of a gnait city (having in luuul tlic contracts tor its public improve¬ 
ments) he ix'alizes the vahnt to engimnu'S and arihit«'i is of some km>\vl<*dg,e 
of Contract Law as illustrateil in the c'ontract torms ami spta ifications sub¬ 
mitted to him hy technical men, sonu‘ with, ami otlicrs withmit, .such 
knowledge. 

Eo tlu; studemt tlu; author would say a word in regard to tin* .study of 
contract law, which perhaps will apply to tlu* study of any .subject, viz., that 
the clos<‘St attention should lu; given to the lundanumtal prim iples <»r rsstm- 
tial ek.'inents. It should not only he the first s(<’p in the drafting ami 
preparation of tlu; contract, but it should lu* tiu* last considcratltai bchfre tlu; 
final copy is ex(‘cutcd. A final n;vision of the whoh* instrument prepared 
should always be; mack; tt> set; if it c'ontaiu the* elc'iuents of a valid and funding 
contract, ami that it is within tlu* .statutes limiting ami modifying; the law t>f 
contracts. It is surprising what a nundua* of contracis, prepannl ami passed 
even hy lawyers, are declared invalid and of no binding; collect because they 
lack one or more; of the four essential c‘k*ineuts n*([uisj(e to the validity ot a 
binding contract. Do not, above all things, be* hurried in the preparatitui 
ami (‘xecuti<in <d a c'ontrac't and the spi-eifitations of a work. 

'flu* l)(K>k is designed to cadtivate in ytuing mc’nd>ers of tin* imlu.'4nai 
profc*ssi{ms a propta' umlerstamiing ami appreciation of husinc'.ss and iuraness 
relatituis. (iraduates of teehnicad schools <jtten obtain a. ciuitruited vaew ot 
their proft'ssional dutuas and labors, 'There is danger of narrowing, woik 

to the ministerial clu(i<‘S ol the drafting-room, the* shop, <ir tin* field. Many 
men technically traincal or calucatc*d rc^main in the sliop or the: draftmg-roong 
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while less skillful inen, who have acquired a business experience, become 
superintendents, managers, and presidents of the companies employing them, 
and frequently they are more justly entitled to promotion to such offices. A 
technical education prepares a man for a higher sphere than that of machinist, 
designer, or surveyor. Supplemented with a good business training, it fits a 
man for the direction and superintendence, of large works. Technical 
students should enter a broader field of action, ffy acquiring a better apprecia¬ 
tion of business relations and business principles, and a due sense of their 
duties, liabilities, and responsibilities. 

There is no business for which the training of an engineer better fits him 
or that is likely to prove more profitable and satisfactory than that of a 
contractor and builder. A young man who starts out in his professional 
career with a fair knowledge of the law of contracts is certain to show an 
interest in business methods and principles. If he will cultivate such an 
interest and make observations and memoranda of the cost of labor, materials, 
and equipment, he will soon have data which, together with those qualifica¬ 
tions previously acquired by every engineer, viz., the capacity to estimate, 
design, and erect works, will give him all that is required to undertake con¬ 
struction work and to become a successful contractor. 

It is the author's hope that by the publication of this work he has con¬ 
tributed something that shall cultivate in technical students an interest in such 
business relations as are created and fixed by contracts. If that be accom¬ 
plished, he will feel that he has conferred a personal benefit upon the student 
and a universal and lasting service to the technical professions. 

220 Broadway, City of New York. 

January 30, 1901. 
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ENGINEERING AND AECHITECTURAI 
JURISPRUDENCE. 


PART I. 

LA JV OF CONTRACTS IN &ENERAL. 


CHAPTER I. 

LA.W OF OONTOACTS IN GENEKAL. 

ESSENTIAL ELEMENTS OE A CONTRACT. LEGAL AND ILLEGAL CONTRACTS. 

THE PARTIES TO A CONTRACT. 

1. Introduction,—Engineering and arcliitectiial construction is rarely 
undertaken by the owners or proprietors of the structure. Works of mag¬ 
nitude or importance refpiiro the services of engineers, architects, and skilled 
mechanics who have had practical experience. Structures are not erected 
by the parties who own them and are to control them, but by parties who 
have no interest iti thorn except what they assume for hire, or the profit 
that they can nrake out of the job. ’'Fho relations created are those of an 
employe or of an independent contractor, and whichever r61e is assumed, 
they are relations and obligations growing out of an agreement or under¬ 
standing called a contract;. All work of importance is the subject of a con¬ 
tract, and it is manifest at the beginning, that a clear understanding of the 
legal status of the parties engaged upon construction will require some 
knowledge of the law of contracts. I'he reader is first introduced, there 
fore, to the principles underlying the law of contracts. 

To assume contract obligations, the law r(‘(|uir(‘,H that the parties shall 
observe certain formalities and that their intentions shall be evidenced by 
overt acts, whicdi may he made a matter of naiord. Part of the requirements 
are fundamental primnples the English (mmmon law, some are the effect 
of statutory limitations, wliile others are the result of court procedure, and 
not a few rest upon that In-oad, yet vagiUL ground of public policy.’'^ 

2. Essential Elements of a Contract. - Every binding contract must con¬ 
tain four essential elements, viz.: 1. Two pariii^s with capacity to contract. 
2, A lawful consideration: a som(‘thinir in exchange for its legal equivalent. 
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a quid pro quo, 3. A lawful subject-matter^ whether it be a promise^ an 
act, or a material object. 4. Mutuality: a mutual assent, a mutual under¬ 
standing, and a meeting of the minds of the parties/ These elements of a 
simple contract are of the foundation of the English common law, and no 
agreement, so called, is a binding contract unless it embodies each and all of 
these essentials. Without them our courts decline to recognize the binding 
effect of the agreement and the parties are free to fulfil their obligations or 
not at their pleasure.^ 

The order in which these elements are given was adopted because it 
seems the safest and most rational treatment of the subject of contracts 
A contract requires that there shall be, first, two competent parties; secondly, 
a lawful consideration; thirdly, a lawful subject-matter; and lastly, a meet¬ 
ing of the minds of the parties with regard to the parties, the subject-mat¬ 
ter, and the consideration. If these essentials were considered in the order 
given, there would be fewer cases of hardships and less litigation over con¬ 
tract rights. The mischief frequently results from the parties mutually con¬ 
senting to be bound and exchanging the considerations before the questions 
of competency of the parties and the legality of the act undertaken have 
oeen considered. The order adopted is that usually followed in written con¬ 
tracts. The author has followed, as closely as a liberal treatment would 
seem to permit, the lines of an engineering and architectural construction 
contract, and throughout, so far as possible, he has cited cases that have 
arisen under such contracts. 

3. The Introduction to a Contract. —Contracts are generally begun by 
introductory clauses peculiar to the law, though no special form is required. 
The forms employed are as various and eccentric as the persons who frame 
them; but of them all, it is submitted that either of the following forms 
will answer in any contract for construction work: 

[Heading.] 

THIS AGREEMENT, made and entered into [concluded] this 
.day of.in the year .by and be¬ 
tween.etc., etc.,^^ 

is a concise and direct introduction, and it is the most common form used 
in all contracts. 

[THESE] ARTICLES OF AGREEMENT, made and entered into 

between.of.and.of.on this.day 

of. 

is a good and popular clause. These are mere forms, and their selection 
a mere matter of taste with the draftsmen. 

^ tlie contract be a “written instrument void is equivalent to finding that there was 
it must be delivered. Leonard t?. Kebler’s no written contract at all. Rebman v, 
Admh- (Ohio Sup.), 34 N. E. Rep. 659. San Gabriel Val. Land & Water Co. (Cal.), 
* A finding that a written contract was 30 Pac. Rep. 564. 
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4. Designation of the Parties.— 

—by and. between. (name of o%vner, company, board, city, university, 

or other corporation) .^ of the City of [ToWll of]., CoUllty 

of.. State of., party of the iirst part, and. 

(name of contractor or company) of the City oC., OoUIlty of., 

State of. 0 , party of the second part.^-" 

The parties of a contract are designated as partij of the fird part and 
parti/ of the second part, the former being conventionally applied to the 
person who contracts to sell, to lease, or to have perrorniod the subje^td-mat- 
ter of the contract, and the latter title to the person agreeing f.o take or 
purchase the article or to perform the contract. These terms ani frecpumtly 
avoided by using instead the nanuvs of the parties, referring to them as the 

Said .,tho^Wn/ Contractor, {\\i\ Said Owner, the Said Hoard, (dty, 

Compamj, Universilt/, etc. This avoids confusion and the danger of the 
parties forgetting to which pa,rty he or they belong. A man will hardly 
fail to recognize his own name or that lie is a contractor, when he mightnot 
remember that he is the party of the second part. Wlnui reference is made 
to the parties as the Cili/, Hoard, (timpani/, etc., or as the Contraidorox the 
Engineer, it is customary and prudent to insert a clause explaining who is 
intended and inclinh'.d within the terms, as in the following (dauses: 

^^ddnit wlumeviu’ and wli(‘rever in tins cmd,ra(!t the phrasi' ‘ ])arty of 
the s(HU)n(l part.,’or ilu^ word Mlont.nudor,’or a pronoun in phici^ of 
cither of ilunn is used, the same sha.ll tiiken and dtumu'd t.o mea.u a,nd 
intend the party of the s(‘cond part to this agn^eimmt (his [their] heirs, 
cxocnitors, administrators, or assigns). 

“That wlumever the word ‘ IhigiiuHn*’ is iiscx'l in these spcxdfHaiiions, 
or in this cont.rai'.t, it refm's to and d(‘signat{^s t-Iu*. Chief Kngineer of 
the own(‘.r, (umipanv, or caty for the time Ixdng, aiding eitlier dinxd.ly 
or through the Deputy Chief Cngin(*er or a,ny Assistant or Division 
Engimxu' having gmieral charge of t he work, or through any Assistant 
or any Inspixd.or liaving immediade charge of a portion thereof, limited 
by the part.imilar duties entrusted to him. 

“ ddiat wlumever the word ^ Owner,’ ‘ CompaTiy,’ or ^(hty’ is used in 
these specitications, or in this (‘ontraid., it riders to and designates tJio 
parties of the first part to this agreement (his [their] heirs, executors, 
administrators or assigns) (or its succi^ssors or assigns).^’ 

AS HKOAUns THE CAHTIEB. 

5. Parties to the Contract.—ddierc Tnust be two parties to every laim 
tract, tlie one who is bound to pindorm the lamiract and tlie other wiio 
is entitled to have it performed.* A person cannot lamtraitt with him- 


* A contract may be made to pay some 
unknown party to be ascertained a some 
future time upon a contingent eve.nt, 
Notes payable to iiearer, or to an indorser, 
may be mentioned as such contracts, 


though by Iho law of mendiants’ bills ami 
notes an* placed upon a footing peeuliar to 
themst*lvt^s. An adv(-riiH<’inent olTetinga 
reward is an offer only, and is not a con¬ 
tract until accej»ted by the person who per- 
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self and a promise to pay money to oneself is not a promissory note."* One 
and the same person cannot be party to a contract on both sides; such an in¬ 
strument can create no liability or right to a contract. Companies are some¬ 
times formed into departments and their accounts kept separate and distinct^ 
but such departments cannot enter into agreement between themselves^ nor 
assume obligations that can be enforced. The departments must each 
be independently incorporated and have a separate existence.^ The same 
person cannot be party to both sides, although other parties are joined with 
him on one side or the other; and an agreement in such a form creates no 
legal right or liability. The reason of this is that it is impossible for a man 
to sue himself/ Notes or contracts made by several, jointly or severally, can¬ 
not, however, be avoided for this reason."* For the same reason it has been 
held that a partner cannot contract with his firm, and that two firms 
having a common partner could not incur liability by contract.* It has 
been held (1824) that the engineer of a bridge who was a shareholder in a 
bridge firm could not maintain an action against his firm, being himself a 
partner.® The tendency to-day is to regard a partnership in the same light 
as a corporation, to treat it as an entity, an artificial body independent of 
the partners who comprise it. On this theory it has been held that firms 
having a common partner can sue each other in equity or in those states 
where the code is established.® Agreements between partners have been 
allowed in equity as matters of account in settling affairs of the partner¬ 
ship.’ It is hardly necessary to say that one company may contract with 
another even though there are directors in one that hold a like office in the 
other; the company or corporation being regarded as a creation o£ itself, 
independent of the persons who represent it. 

6. Only Parties to Contract are Bound.-~Generally speaking, the legal 
effect of a contract is restricted to the parties and no right or liability can 
result to a person who is not a party." When a contract is made with two 
or more persons for some act to be done or payment to be made to one of 
them only, the right to have it done or paid accrues to all the persons, who 
must all join in suing upon it, although only one is to have the benefit.® 

7. Legal Eepresentatives of the Parties.—In drafting construction con¬ 
tracts it is usual to provide for the death or incompetence of either party 
by making the party^s heirs, executors, administrators, or assigns of a per¬ 
son, or the successors and assigns of a corporation, parties to the contract, 
after the following manner: 


forms the services for which the reward is 
offered. 

»2 Wall. 78, 36 Fed. Rep. 213. 

® Commonwealth d. Dalliuger, llSMnss. 
439; other cases in Ames’ Cases on Bills 
and Notes 133. 

^Grey r. Ellison, 1 Giff. 438. 


^Leake’s Digest of Contracts 440. 

®Money-penny ®. Hartland, 1 Car. A 
Payne 352. 

® Ames’ Cases on Partnership, chap. vi. 

’ Leake’s Digest of Contracts 440. 

* 3 Amer. «& Eng. Ency. Law 863. 

• Leake’s Digest of Contracts 442. 
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The said Party of the Second Part [the said-, or the said Builder, 

or the said Contractor] does hereby, for liiinself, his heirs, executors, 
and administrators, covenant, promise, and agret*. to and with the said 

Party of the Pirst Part [tiie said-, or the said owner, company, or 

city], his (their) executors, administrators, or assigns [or its sue.<!t‘ssors 

and assigns], that he, the said -, his (their) executors, adminislra™ 

tors, etc., shall or will, for the considerations hereinafter menti(med, 
etc., erect, build, etc/""' 

In case of death or assignment these parties, Mdio may he (‘:ilh‘d siu'ond- 
ary parties, become the representatives of the principal party and take his 
place, so far as is possible. 

8. The Eepresentatives after Death, or Changes Effected by Law. - 

Executors and administrators are the personal rcprc'seniatives (d‘ a party as 
to his personal estate after his death. The right to enh)rc.e certain (Con¬ 
tracts of the party whom they reprt‘S(mt has hc(m rctu>gnizi‘d from tlu^ 
earliest timosP This right Indongs ex(dusivcly to tlui (‘XtHUilor, ov adminis¬ 
trator, or snocossors, and it (cannot he transfi'rnHl t-o otluu’ pa,rti(‘H hy words 
introduced into tho body of the contracd,. ddjcs piu-sonal rcprcscnlaf ivi^ m;iy 
maintain an action to iwovcr momw payahhi lo Mu* p<u\son lu^ represtmts, 
though tho contract faihal to mak(t tluj mon(‘V paya-bh' to his <*X(‘(‘ulor <»r 
administrator. Tf t.ho (a)ntra(‘t made*, it paya,bl(' to flu‘ raefor or his 
assigns, or to his heirs or (‘xcamtors, t.lu^ p(M*s<maI r<‘prt‘smdai.iv(* may rt'covcu* 
without even averring that iho mouthy has not alrteidy Iumui paid to tlu^ 
heirs.* So, too, tlu^ pcu'sonal n^pnsstmlativc is liah]<‘ou (lu* (‘onl I'art, all hough 
not named in t.lui tc'rms.'* (‘XUMaitor or administrator has htsm ludd 

liahlo oven when the heirs wen^ named a,ml tlu' (‘XecMitors W(‘re md.^ Tf a 
house is to 1)0 com])l(d.(Ml Ixdoia^, a certain time, llu' (amt ra(‘t«)r’s (‘xetuifor (m 
administrator is hound to ])(‘rform tlu^ eontrai*!, or to enforce its perform¬ 
ance on the part of i]i(m>wnf‘r. The ludr <*annot (mfona) its performauei* 
even if the profits am partly in lands/ Tn fluMnfiuavsts of tlie e,daf(Mhe 
personal repnisentativc may nxse.ind the (umlrard, of his {hMaalenf, wit!i tlu^ 
consent of the ('ompany or otluu* party.’ Tt is a pn*mmption of law that 
parti(\s to a simple <a>ntra(d. int(md to hind not only tlumisidves !mi fludr 
personal r(‘‘pr(‘S(mtatav(‘H/ 

9. Executor or Administrator Takes Benefits and Burdens of Contract. 
An executor h(a*oim‘S eniithal to the Ixmeflt of tlie. c'ontrants of a <lec*eaH«‘d 
contractor for the Hnp[dy of malerial.M, or for tlu^ exeeufum of work>ii nojiaiti- 
ing immmplcie at Ids death that do not involve the pfu>‘ona! Fkill and 
ability of tlic contraedmr; and lie is entitled :h (^xnaailer to (amipl(‘ie the 

^TIhj r(‘|)r(‘S(‘ntativ(i may be JimiUiom-tl ^ 7 Amvr Hnr. Keey. T/ov “Cg 

lift in tin; form giv(‘n in Soe. 4. piua’ -k ^'i' Animx A*, ^:n•^ Fuew I,nw an;. 

whi(‘]i isHimpler in nun. it avoai.s tln^ (‘on- ® 7 Amm*. A'. Kmn Knoy. Law M‘>7. 

fttnru r(‘p(‘tition of tint words hoirs, ex- ® Oans t\ iCans. Pa('.*it t*o.. Lit (J. B. 

eemtors, ndmint.strator, or a‘*signH " in tho dxviii HH?!)). 

text of the contract. i 7 Amer. A*; Knr. Knrv. hnw ^‘3.7. 

* Pollock on ContractH 200. ®2ParKonHon Contraets (0th ed.) m 
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works, and to recover their value for the benefit of the contractor's estate 
In the case of an ordinary building contract undertaken and commenced 
by the deceased builder, the executor may complete it and recover the price 
in his representative character.^ A contract to build a lighthouse was held 
to be discharged by the death of the contractor, on the ground of its being 
a matter of personal skill and science.^ 

10. Contracts for Personal Skill of Contractor.—Whether or not the 
executor or administrator of an estate can carry out and receive the benefits 
of the contractor's contracts depends upon the character of the work. It 
may well be doubted that the representative of a physician, lawyer, or 
engineer would be allowed to step into the shoes of the deceased. A con¬ 
tractor or builder may have acquired a reputation in the construction of 
a particular kind or class of work, in which his personal skill and proficiency 
are the important consideration in employing him. If this can be proved, 
then the contract cannot be performed by the executor, administrator, 
or the assignee.’ If th^ contract is not founded upon personal relations, 
or does not require personal skill, it survives to the executor or administra¬ 
tor, and the estate may be held liable for a breach committed after as well 
as before the death of the con tractor. “ It has been held in New York 
State that a contract to do certain repairs on a building for a specific 
sum is not a personal contract, which is terminated by the death of the 
owner, but the contractor can recover of the administrator for work done 
thereunder after the death of the owner, though the owner devised the 
property and the devisee directed the contractor to continue the work. 
Ordinary contracts for engineering and architectural work pass to the con¬ 
tractor's legal representatives, who take the burdens as well as the bene¬ 
fits.* A coat ordered of a tailor, who began to make it and died before 
completion, was completed and delivered by his administrator, who re¬ 
covered the price in his representative character.''* 

11. Executor Named in Contract.—It is not necessary tnat the executor 
or administrator be named in terms; if the contract be of such a character 
that it survives, the personal representative of the contractor is liable upon 
it.* If the executor be named, it is evidence that the parties did not con¬ 
sider the contractor's services as personal. If the contract is between a city 

Stellman 'o. Northiip, 109 N. Y. 473; Pol- Siboni d. Kirkmau, 1 M. & W. 418. 
lock on Contracts 206; 126 N. Y. 45. As to what contracts will he considered 

^ Leake's Digest of the Law of Contracts, personal, see Robinson v. Davidson, L. R, 
1254. 6Excb. 269, 274; Cooper-y. Jarman, L. R. 

* Wentworth y. Cock, 10 A. & E. 45. 3 Eq. Cas. 98; Dickinson y. Callahan, 19 

® Robinson y. Davidson, L. R. 6 Exch. Pa. St. 227. 

269; and see Lloyd’s Law of Building, § 12. The contract of an author to write a book 

Cooper y. Jarman, L. R. 3 Eq. 98; 7 . is discharged by his death. Marshall t?. 

Amer. & Eng. Ency. of Law 326. Broadhurst (Eng.), 1 C. & J. 403. 

« Russell y. Bnckhout (Sup.), 34 K. Y. Werner y. Humphreys, 2 M. & G. 853. 
Bupp. 271, Dykman, J., dissenting. » Quick y. Ludburrow, % Bulstr. 30; 7 

•Wentworth y. Cock, 10 A. & E. 45; Amer. &Eng. Ency. Law 326. 

* See Sec. 12, infra. 
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and a corporation, '^its successors and assigns/^ for erecting waterworks 
and funiisliing water to the city, it is assignable by the corporation/ If a 
party contract for himself and his executors to build a structure and die, 
the executors must go on or they will be liable for damages for not coin- 
pleting the work. If they do go on, they may recover as executors and the 
money when recovered will bo assets in their liands/^ Hence the advis¬ 
ability of a contractor’s making Ids executor or administrator a party to his 
contract/ Contracts founded on personal qualifications, as skill, ability, or 
integrity, such as the em})loymeut of an agent, a servant, an artist, an 
author, an architect, and an engineer, terminate with the death of the 
employer or employee in the absence of express stipulation/ 

A contract for the employment of an agent by a partnership is dis¬ 
charged by the death of one of the partners/’ Therefore the legal repre- 
centatives cannot enforce such agreements; and frequently, if the contract 
be for a completed structure or piece of work, the representatives cannot 
recover for the services performed. 

12. Executor’s Liability on Contracts and for Torts of Party.—An exec¬ 
utor or administrator has powtu* to complete a contraid made by the person 
he represents, hut he cannot by virtue of the general powers of his office 
make contracts whiidi shall bind the decedent’s estate, d’he elfect of such 
contracts is to liiiul the rcpr(\scntative/ For goods or materials purchased 
for the benefit of the estate lie incurs a personal liability.” fidiis would not 
apply probably to materials pnrchasc'd in the (execution of a building con¬ 
tract of decedent, as exiicutor or administrator. 

At common law no action could be liroughi against the executor or 


* Carlyle L. W. & P. (Jity of 

OarlyliMlll. Sup.). 21) N. K. Rei>. 5,%. 

‘•^Marshall ii. Brondhurst, I C. .S: J. 403. 

^Xi may be asked why tlic word “licir" 
is employed, as if i(. were po.sHihl(‘ for a 
parly to bind his heirs to pcn’form eove- 
iiants to build, or to assuuu* eontracOual 
oliligaiions, .since tb(^ courts bav(‘ held 
that th(^ <*xeeutor U th(^ one who is liable 
though h(5 b(i not numtione.d in tiu*. con¬ 
tract, By tb(‘, <‘ommon law eontraetual 
rii>:hl.s went to the (‘.K<;eutor and adminis 
trator on d(;ath of tint <‘ontrae{or, with all 
])erH()nal prop(‘rty, ebo.ses in a(Mion, (;te. 
His nst;it(is in .simph^ w<ir(‘, liabh* in the 
hands of tin* heir only, for <!e.hlH by spe¬ 
cialty i'l which the Indr was naimal. 4 
Co-..ys <’ases on K<‘nl I'^ropcrty 042. It 
liierefoi'c was ne(‘eHsai'y that the Indr .should 
he named in tlui eonh-aet, and that it should 
he under sejil, if the owmu* or company 
Would hav(‘ any (tlaims on tlH^ latal c-staU;; 
by wh'ch it is prohahh! that it bcaaime the 
custom to draw camstruclion contracts ns 
S{)ecialtieH In tin; Unitcai States gener¬ 
ally, a man's property, real and personal, 
is liable for his debts, and the distinc¬ 


tion l)etw(!en nail and personal a.ssets 
is not HO marked in consideriiiii: contract 
ohliLUiti('ns. 4 (tray’s (hi'-es on Beal Prop¬ 
erty (>43. qdier<‘ is litih* use of the 
word, hut it is and will be U'-ed, for law¬ 
yers an^ slow to tuak(‘ change.s in old and 
<*Htahlish<Ml forms. Like the expres--iou 
“ worli and labor" in ll)(‘(common (counts, 
it is used h(*cjius(‘. otlnu's luiv(‘ used it. hut 
it would h(‘. dilli<‘.ul1 to distinguish hctwe<‘ii 
work and labor To lx; safe and avoid 
unforeH(a*n complientionH both the words 
ere used, and it is re(U)mmende(l that the 
word “heirs" lx* insert<‘(i. as it is f^^ood 
usug(a naider may reasonably (‘x- 

claim, What a blessing it W'ould hv. if some 
I)rofoiin(l Scholar of law would <!omc for¬ 
ward jind explain away the alnuxhuice of 
im*aningless words tiiat pervade lei^al 
(loeuimmts, and expungm tlm .surplusage 
impo.s(*d by a.n(ncnt laws and praediee that 
.still pervades our ](‘gal instruments 1 

'*7 Amer. & Eng. Ency. Law 262 and 
326. 

*'7 Amer. & Eng. Eruy. Law 326. 

® 7 Ariicr. & Eng. Ency. Law 299. 
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administrator for a tort committed by tbe deceased person whom he might 
represent. The word tort includes acts of trespass^ trover, false impris¬ 
onment, assault and battery, slander, deceit, etc. Under that law it has 
been held that a complaint alleging that a contractor was prevented by 
owner from performing work under his contract and asking damages result¬ 
ing from the loss of profits which he expected to make was an action in tort, 
which did not survive the death of the owner.^ It has been held that if by 
reason of a tort the estate of the deceased person has derived pecuniary profits, 
that the representative could be compelled to account to the party injured.® 

13. Assignee of Contractor or Owner.—The word assigns’’ is in common 
use and is a desirable, though perhaps not a necessary word. It should be 
omitted if the contract is a contract for personal skill or if it contains a 
clause forbidding an assignment, as it tends to show a contrary intention. 
An assignee would probably be bound without being named in the contract, 
or at least he could take no benefit without assuming the burdens.® An 
assignment of a contract in express violation of a positive prohibition is 
void, and the party claiming through such an assignment is entitled to no 
relief in equity.“ 

Contracts for the performance of personal duties or services are not assign¬ 
able so as to confer the right upon the owner to command the services or to 
compel him to accept performance by the assignee. One who has con¬ 
tracted to perform work which requires skill and science cannot impose 
another in his place without consent of the other party. ^ If the contract 
is given to the contractor because of his peculiar proficiency and skill in 
executing the work required to be done, then it can be assigned only by 
consent of the parties to the contract, which may be properly established by 
facts and circumstances showing his assent. Evidence tending to show 
such assent is admissible.® 

A contract for the erection of a lighthouse has been held one for per¬ 
sonal services which could not be completed by the representatives of the 
contractor. ^ 

The introduction of the word assigns in the instrument may be evi¬ 
dence that the parties anticipated the possibility if not the probability of 
its assignment, and it is therefore sometimes omitted rather than to raise 
such a presumption. Thus an agreement or promise to a company, its 
assigns or successors, will enable the assigns and successors to complete 
works started by the company, and to enforce promises made to it, when the 
execution of the work is the essence of the agreement.® 

* Jenkins 'o. Bennett (S. C.), 18 S. E. McCarty, 45 Mo. 106; Betiiiehem-y. Armis, 
Rep. 939. 40 N. H. 34; Haskell d. Blair, 3 Cush. 

^7 Amer. & Eng. Ency. Law 333. (Mass.) 534. 

® 29 Amer. & Eng. Ency. Law 978. ® Crawford v. Wolf. 29 Iowa 567 [1870]. 

Griggs-y. Landis, lOlST. J. Eq. 350 [1868]. Wentworth v. Cock, 10 A. & E. 45. 

®1 Amer. & Eng. Ency. Law 832; Mun- Michigan M. & C. R. Co. -y. Bacon, 33 

sell V. Temple, 3 Gillman 93; Lansden -y. Mich. 446 [1876]. 
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14. What Contracts and Claims are Assignable.— Construction contracts 

are in general assignable, if there be no clause contained expressly forbid¬ 
ding an assignment, and if the statute authorizing the work does not pro¬ 
hibit it, and such an assignment is valid. Any execuitory coiitratd., nut 
necessarily personal in its character, and whicli is consist out with the rights 
and interests of the adverse party, may be as fairly and sidlicituitly ted 

by the assignee as by the original contractor, if tlic contractor has not dis¬ 
qualified himself from its performance.* A contiaud. to do work on a stnad. 
can therefore be assigned, and if the assigru'c fullllls the t!onditi(ms of ihn 
contract he can enforce it anti recover tlu^ contrat^t pri{‘(‘.^ Tlo' assigiinnuii 
of a contract for cleaning streets is not against publics [jolicy so long as tiu? 
city retains the personal obligation of the original conirac.tor and his sure¬ 
ties,^ and an assignee can maintain an action in etpiity for a division of the 
profits of a building contract if he has ptudornuMl his undertakings.^ A c(ni- 
tract to put on a gravel roof, to bo done in iirst-t'hiss shapt* ;u!<i guarantet‘d 
for a certain time,^ and a contratd, to drill an oil-wt'll,'^ havt' lu'cn held 
such contracts as might be sublet or assigned, whtai it was not shown that 
the contractor was specially fiLled to do tlu^ work a,nd was cmpioyud on 
account of liis knowledge^ experimnan or jaaMiniary ability. 

15. Contracts Awarded to Lowest Bidder may be Assigned.- ('out riirte 
award(3d to the lowest hidthu* aften* advortising for proposals arc not of a 
personal charachng re([uiring ran; g(‘nins or taxi raoniinarv skill, imt may be 
assigned. The })uhli(; jire invit(‘d to hi«I for and tak(‘ ( heso (M>at raot s rogard- 
less of professions, trades, or o(‘.c.n pat ions. Asi(h‘ from tlu‘ disrrrtion manUly 
vested in the hoard to r(‘jmd. all bids when i.hcy detnn it. for tin* public 
good, or tlio ])id of any party who may have provtsl deliminent or unfaithful 
in any previous contracd., tlujre is no rcstri(‘tion np<m the i*apa«nfy tlm 
contractor. Ifo is not exptuda^d <u* napiirinl t,o do the wt>rk in person. 
Whether he knows anything about the. work, or <‘au itdl tin* ditTer«*nrn 
between a mud turnpik(3 and a Kitdiolson pa\i*ment, or u hot ln‘r a atnuT 
should be constriKiied in t-lie sbapf'. of a longitiniinal see!ion an egg .Hindi, 
or wliicdi end of the Ri‘e(,ion should be u{)permo.st, is of no eonse(|nen(’e, f<jr 
tlie contract is not awanhsl hiin bet‘.aus(» of hi.s superior knowledig* «*r 

but because bis bid is the lowest, and hi.s i)ond for the porformanre td the 
work in a workmanlik(‘ iminner and ae.<;ording to the sp<‘<dtieat ions 'u go<Hi. 
Mor(H)V(U*, by the tenms of the (toni.raet., iln^ w<>rk i.s tube perhuaned tuuler 
tlie direction and to tdie sat isfaetion of tln^ engims*r; it is 4/’.v sk ill am! geniuH 
thenifon; whicdi givtns form and ex(‘<dhme.e to tin? work, and it in tliere- 


^ Bates Lumber Co. (Mitin.t b? N’. W. 
Rep. 2IK, 21) Amer. & Kng. Eney. Law 
978, and cases cited. 

* Taylor-j). Palmer, :n Cab 241. 

^ Devlin a. Mavor et al., 0)2 N Y. 8 
[1875]; and s -e fa'ttle v. City of Portland 
(Ore.), 37 Pnc. Rep. 911. 


^DiMigbertv r. (Srotig (Nbd). i, 211 N. W. 
ll'P. 351. 1 ISHH], 

t\ <gitTordlCulo. App ), 40 I5ir. 

Rep. 477. 

« Daley v. Mellon (Pa. Sup.). 33 Atb Rep. 
500. 
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fore in his genius and skill, if anywhere, that trust and confidence are 
reposed.' ^ 

Ill Xew York State everything that could be transmitted to the assignor's 
personal representatives is assignable. The test is, whether or not the thing 
assigned would pass to the executors and administrators of the assignor at 
his death. ^ 

16. What Interest does an Assignee Take.—Where the assignees of a 
contract to construct a railroad agree to save the assignor harmless from all 
liability by reason of subcontracts previously let by him, a failure to pay 
the amounts due on such subcontracts is a breach by the assignees for which 
the assignor can recover without first showing payment by himself.” 

An assignment of money due and to become due on a building contract 
effects an immediate and present transfer to the assignee of a right to 
demand and receive the money assigned without notice to the debtor.* 

To complete the assignment notice should always be given the debtor to 
establish priority o claims of the assignee over those of materialman, other 
assignees, and creditors. Until informed of the assignment the debtor may 
regard the contractor or assignor as the creditor and may pay him and 
accept a release, or settle the claim with him, or purchase a debt which he 
owes and use it as set-off.^ 

When a contractor assigns his contract with a city to build a structure 
it seems there is no implied warranty on his part of its validity, and if it 
turns out to be invalid and worthless the assignee cannot avoid the payment 
of notes he has given in consideration of such assignment, there being no 
misrepresentation, concealment, or fraud on the part of the contractor.® 

Thc'cases are common where contractors have assigned to subcontractors/ 
and the latter may maintain an action on such assignment, but subject to 
defenses existing against the assignor or principal contractor. Moneys not 
yet earned, but expected to be earned in the future under an existing con¬ 
tract, may be assigned/ as can the lien of a mechanic or materialman,’ but 
the lien must have been perfected first. An assignment of claims lor work 
done or materials furnished was held to give no right to the assignee to a 
lien.'® The assignment by a subcontractor of his account for work performed 


^ Emery v. Bradford, 29 Cal. 75; Taylor 
Palmer, 31 Cal. 240 [1886]. 

® 1 Amer. & Eug. Ency. Law 832. 

® Mills t). Allen, 10 Sup. Ct. Rep. 413. 

^ Board of Education Duquesnet (K. 
J. Ch.), 24 Atl. Rep. 922; Union Pac. Ry. 
Co. V. Douglas Co, Bank (ISTeb.), 60 K. W. 
Bep. 886. 

^ 1 Amer. & Eng. Ency. Law 840. 

For a case where notice was given in 
En^ish to one who could not read English, 
Benton 'd. Monnier, 77 Cal. 449. 

«Gould ' 0 . Bourgeois, 51 N. J. Law 361 

* See Secs. 182-J 


[1889]; hut see Humphreys v. Jones, 5 
Exch. 952. 

Chambers v. Lancaster (Sup.), 38 N. Y. 
Supn. 253; Dirim pie 'o. State Bank (Wis ), 
65 H. W. Rep. 501. 

® Perkins v. Butler Co. (Neb.), 62 N. W. 
Rep. 308; Tracy v. Waters (Mass.), 39 N. 
E. Rep. 190. 

® Milwaukee Mechanics Ins. Co. v. 
Brown (Kans. App.), 44 Pac. Rep. 35. 

lojenckes v. Jenckes (Ind. Sup.), 44 N# 
E. Rep. 632. 



LAW OF COmULiCTS. 


11 


§ 17 .] 


as collateral security does not defeat his right to perfect a mochanic’s lieu 
therefor.^ 

17. Third Parties, Strangers, and Beneficiaries.— Persons not parties to a 
contract may subsequently acquire rights under it by assignment and o])era- 
tion of law, as the right of administratorKS, receivers, and succt^ssors in oHituq 
but, as a general rule, strangers can not sue on a contract. Jf the (jontrath, 
not under seal, bo made for the benefit of a third party, it has been reqa^at- 
edly held that the third party can bring an action to recover what he is fairly 
entitled to under the contract. Evidence may be introduced to show tluit a 
written contract was made in behalf of partic^s other than those JUinuMl, and 
to charge such other persons.'' A third person, who is only indinadly or 
incidentally benefited by the contract, will not be allowed (o sue upon 
it. Eor example, a stipulation in an engineering contracd., by which the 
contractor is to indemnify the owner for damages, does not give to a pa.rty 
injured a cause of action against the contracd.or," A provision In a (‘ontnud. 
that a city may retain money until the contractors shall have i)aid his labor¬ 
ers, does not give the laborers any rights against the city wlion the (joiiirac- 
tor has been paid in { 1111 .“ 

A provision that the owner shall retain a certain per(umtag(^ of tlu^ <‘on- 
tract price till the completion of the work IkS for the. hetudit of the owmuq 
and does not afford a ground of personal liability by the owner to sub¬ 
contractors.^ 

The third party cannot sue on the contraid, UIdc^sH it is p(*rf(‘<d.Iy (d(‘ar 
that both parties to the contracd. iutcuidcul it for his henidit, imu'e fatd. 

that the third party might he hemdlUul is insunUfnmt.'* It has Ihhui hehl, 
however, that abend fo a rilf/ hj c.nniYiwiovH, providing t hat ilu^y will pay for 
all labor and materials furnished, is a promist^ for the Inuudit (d all ptu’.stms 
furnishing labor and materials, ami sucdi persons may sm^ on it / c\Hp(HdnIIy 
when the city or county is required by statute to Hccuire its laborers and 
material men by a bond that the(a)ntra(d.or will pay them.'' If (he bond fie 
to pay for all materials furnished, the coniracdor is md. liabltMuther luidcn* 
his contract or on the bond to (creditors of subc.oniracd.orH for luahudals fur¬ 
nished, and the contractor’s assignee is no mon‘. liable.^ It has fnHpnmtly 


^ TtftHT r. Hughes (Mo. Bup.), :M H. W. 
Rep. 1110. 

Ropes f). Aruold, 00 N. Y. Bupp. 997. 
‘‘Fnuich Vix (N. Y. App.), 07 N. K. 
Rep. 612. 

'^Old Dmn (Jraii. Oo. v. Distriet of Oo- 
lumbia, 20 (a. of (Uaiinsie?; Havre fannl). 
Oo, r. Uuiou Bank ((hilo. App.). 41 Pae. 
liep. 844; IjawnuH'o XJnitetl Btates (C. 
0 ), 71 Fed. R«‘p, 228. 

^Steele v. MeBurney (Iowa). 65 N. W. 
iwep. 302; Weller t). (Johle, 66 lowui 110. 

* Wright «. q'erry (Fla.), 2 Bo. R<a>. 6 
[1887]. 


’Lyman r. Fiiru'oln (Neh ). 57 H. W. Ret>, 
501; KnulTman r. (’oof>er (Neli, K 05 N. W. 
Itep. 796: Bt. Ismis p. Yon Ihihl (Mo. t 04 
B. W. Rep. H4:k 

Bd. of Kd. V. (h'ant (Micdid, 61 N* W. 
Rep 1050; (Llrnoree. Wesfennan (Wiinh,). 
40 Ihie. Rep, 045; Wilnon v. Weldier (Sufr >, 
06 N. Y. Bup(>. 550; hut up tumfru, 
BiilTalo (leuH'iit (!o '?5. MeNaUidit<m (Hun K 
05 N. Y Hunp. 45 ; $t6 11 Amer & Eng. 
Flaw. laiw 527 9 

® Brower r, dOionipson Ltniiber C<K 
(Oreg.), 40 Pae. liep. 659. 
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been held that the riij^lit of a third party to a (contract to aue upon it does 
not extend to the eaae of a contract under aeai/ 

For like reasons, a sulK^ontracdor is not liable to the owner for negligently 
and uuskillfully doing his work by wlfudi tlu^ owner is injured, there being 
no contract !>eLween thenn d'he mvnvv siiould bring suit agairiat the prin¬ 
cipal (‘ontraetor.**^ A aubf'ontracdor can luh. hold a company (U' proprietor liable 
on their (‘ontraot with the principal c‘t>ntra(‘tor ; nor can the tlu^ory tluit the 
contra(‘tor was mi agtmt cd the <‘oinpany a groumi on which to iudd 
it liable.® A wife is not liaide for a Ciuitract for sinkiiig a well upon her 
proptudy, nuide by the husbaiul without her autInu'ity, us his own enterprise 
ami in his own interest/ A third party is not liaide to a (‘outrafdor for 
wt>rk done on tlie n^pnvscntation, by tlu' owntu* and tunployer, that the said 
third party wouhi pay for the wtirk, tin* c’oiifractor m‘ver having (‘omnmni- 
catctl su(di representat ion to the fhtni party nor iiaving ohtaiined his assent to 
it/ A in'operty owner cm a street is md a party tcuaeontnud. for the improve¬ 
ment of the' strcft made* Indwcam tin* (‘ontracUor and the superintemdent of 
the stnads ; ** aind whero a city has cudc’rcd info a eonf rued, to furnish certain 
things to its eitizems, the city, and not a eili/am, is tlu» pretper party to bring 
acdJon against the ecmipnny hu’ a broach of such t'ontracid 

When* om* buys at sln*ri{TV sale* tlte pro|H‘rly of a con trued or who has failed 
and, taking flu* place* of iht* ecmtractor, umba* a partly ptu'formed building 
contract, caunpleted the work bu* him, In* is enf it It'd oidy to t In* amount whit;h 
would have bet*n tine tln^ cttnlraidtir, wlnt linti been overpaid for the work 
already done by him/ 

18. Third Party—Sureties. When the etmtnu'tcu* fails t>r refum's to tmm- 
plete his coniracd., it frequi'iitly happmis tiiat flm sun'ty of the (a>ntratd.or 
assumeHtlu^ contract anti t'timpletes the wtu*k,in whit'h cast' he takes the place 
of the t'ontraetor, assumes all the burdens, and takas the hein'lits. Ilt% may 
be mentioned in the laaly of the contract as a i;arty, tir Int may assume the 
work under an assignment from the camtracUir, or l^y ptnanissitm ttf the owner 
of the works. 

While not sirit'ily a party tt> the contract, m ctndracdH are ustudly 
©xprc'KHcd, yet t!ni surety is fret|uently lint responsible party hehimi tin* tarn- 
tractor, and the party to whom the «*ompany or <nviier hatks for tin' ultimate 
performance ami ctnnplet ion of the cemf ract. The contractor is t*mpIoyed for 
his skill atnl competence to t]o the Wi>rk, and the siircdy is regarded m the 
backer wlio will see to it that it i« completely performed. It is, therefewe, 

* a Ainer. & Keg. Kney, Law HCe. fki* iht\ ‘Htld.liam p Haaftinl, :itl N. Y. Hii|)er, 
mkn of m-pmil siatPM, irhtrh nUorn w/iVm# C,!t Ctl [!H7B1. 

whfin fommon^ittiP proetirp imuid md, ® Ilarntow. 50 Fal, 552 [187rd. 

r Ho(lf*n, at Mo. 51 f 1801). MlVlmriiit W. I, L. (It. f, (1ly of 

^ llljOHlIriif r I>nven|M»rt ila.), 55 N. W. CleUtmic {IVx.), r,5 H. W lifp. 710. 

Hep. HI'. Kpeneter ft. Moetgtaaer}^ C*t». » Marshall «. Brick |Fa. Btip.), S4 Atl 

(Itnva), 57 H. W, Ilfp- He|K 520. 

**Devine#. MeMillnn, il 111. App. 571. 
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important that the relations of the surety to the parties and the contract be 
understood. The suretyship of a party is created usually, not in the contract, 
but in a separate instrument, called a bond. Frequently there is no mention 
of the surety in the contract, yet upon the execution of the contract may 
depend the binding effect of the bond. 

19. Third Parties, Sureties are Not Liable to Them.—If the bond guaran¬ 
ty tliat the contractor shall pay for all labor and materials furnished him 
in executing the contract, it seems that laborers and materialmen have cer¬ 
tain rights-' A contract of guaranty that a contractor should perform his 
contract to erect buildings, and to pay for the materials and labor so that 
there should be no liens, does not give a materialman a right to sue the 
guarantor.* Sureties on a bond conditioned that the building should be 
turned over to the owner free from all liens for labor and materials, are not 
liable for labor and materials furnished to the contractor and subcontractors 
on their individual credit." A surety on a bond conditioned that the con¬ 
tractor shall pay all debts incuirrcd by the contra(‘.tor is not liable to subcon¬ 
tractors for labor and materials furnished.'* For a creditor of the contractor 


to recover from the surety, it must appear that the creditor knew of the 
agreement on the part of the surety to pay, before he performed the worker 
furnished the materials.® In otiuu'words, he must luivc trusted the contrac¬ 
tor on account of or by reason of the additional security. 

20. Surety Keleased by Unauthorized Changes in the Contract.—A 
surety is one who has assumed c<‘.rtaiu ohligations in relation to a contract 
but who is not a party to the contract. He is bound in the manner and to 
the extent provided in the obligation and no further. If lie has under¬ 
taken to guaranty the performatice of an express contract under certain 
circumstances, he cannot be held to fulfill bis obligation with respect to a 
different contract or under different (‘.inuunstances. A variation or altera¬ 


tion made in the contract by the parties thereto witliout the sundy’s con¬ 
sent is fatal to his obligation/ It is not necessary that he should sustain 
injury in cousequemse of the eluiuge; he may stand upon its terms, and if a 
change is made without Ins consemi it is fatal to his liability," oven if the 


change is for the benefit of the surety. 

^Doll f?. Ornme(Neb.), 59 N. W. Hep. 
800. 

® W(‘IU‘r 11 (loblc, 00 Towa 119-, accord 
Stetson ih M(d)«>tiHld, 9C Pac. liep. I OH; 

also K(‘lly r. Iv-Hoirii:. 79 Ill. 477; M<;- 
Oh(‘.sn(*y r. Symt'U.se, 22 N. Y. Sup(>. 507 ; 
ami Bell Paul (Neb.), 52 N. W. liep. 

ino 

®Btet.‘ion ??. Mc'Doimld, M<*(’h(‘,sney v. 
Syrae.tiHC, Bell d. Paul, siiprii. 

^Swindler u. State (Itul. App.), 44 N. E. 
Ret> 00. 

®Ball V. Newton, 7 Cmh. (MaHH.) 599. 

* St. Albans Bk. v. Dillon, 90 Vt. 122; 

* See Sec. 71, infra. 


H 

Watrias tJ. Pierce, 92 N. If. 550; (len’l St. 
Nnv, Vak V. Holt, 0 a. B, (N. S.) 550. 

Simonson v. d'hori (Minn.), 91 N. W. 
Hep. 801(18871: Berks Do, r. Ho-s. 9 Biiin. 
(Pa.) 520; 24 Amer & Kusi; Eiu^y. Law 
898 ; 29 Auun*. <.% Kn.e;. I^biey. L.iw 790; 
bnt see contnif Il.'ione Daniba(‘li, 4 Ibi. 
(5). (9. H<‘p. 899; (lointnis^ioiicrs. etc., v. 
Rom.h. 9 Bfntu'V ( Pa.) 520; Miller v'. St<‘wart, 
4 WhsIl (J. Cl. 20; per Story in Miller 
Bt<nvart. 9 Wheat. 080 (18241. 

^ W<‘ir Pl(»w do.?). Walinslev, 110 Ind. 
242; but see Ilninilion r. Woodworth 
(Mont.), 42 Pnc. Hep. 849. 



14 mOINEEUim AND ARC HIT EOT URAL JURISPRUDENCE- [§ 20. 

A (loparture from tho terms of the contract hj niakin<^ pajmcnts on 
orcic 3 rs of the contractor without reference to the state of the work or the 
terms of the contract, or in ex<3ess of the iiistallmetits or percentdue 
timier the contract., is sutHcieut variation to discharge surety from his 
ohligatiom* IMie provision that the last (»f several instalinumts shall bo 
paid when the HtriuUure is t‘ompleletl optwalcs as a secuirity to the owner, 
and the surety is entithul to the bentdit tlunand. If deprived of atiy part 
of Hindi Htsniriiy lie is discdiarged from liability to that t'Xtimt,'' I'on. 

tractor should not be overpaid imr should his (nunpimsation be incrt'astul.® 

ddie (mforcetl paynnmt or deduction of cdaims of t*rediior.s against the 
contruc.tor ludd by tlie iiwnm* as attorney for saitl (‘reditors is not such a 
breaidi of (‘ontracd. as will ndtaist* tin* sundit‘s on ilw tarn!raidor’s liontld It 
does not matttu\ it seems, that tlu' overpayimmi was made, on the framl- 
nUmt rc‘presentations of the centraidor tliat the work was half tlomn when 
the (‘ontract provides that, tin* payments shall be estimated by ihe^ tmginem*. 
The Kuridies urc‘ discharged/ If tlu‘ eontned. sfipulafes that payments 
shall h(‘ made as the work pia»gresses, on the e.'^fimales of the arehitecd, pay- 
immts must not hc^ made wi/mnt sueh tsstimafiss or in exeess of them, wit li¬ 
mit tin* (anisent of tln^ surety/ Tin* paymmits may be made without the 
Arcdiitec/s certifieale^, it seems, if not in exeess of wlmt the arehifee/g 
fHtimateB would hate been/ 

If by tlie contraet t he arcdiiteidds eafimafe is made eomdusive arid a eiudain 
per cent, of such estimate is reservt*d until eomphdiim,it m as mueh for the 
Indemnity of the sundy as for the <»wner. If f!m surety has t‘X(Hmted a 
written guaranty for the faithful performanee of tlie eontracd by tlte eon- 
trae.tor, the surety is bonm! by the. eiigimuTVestimate, ami is not ndtaised by 
the fuel that the owner lias paid more than tht» agreial per cent, of the work 
clone according to the eontraet price, but not more Ilian the correct pcreinit. 
of the arcddtec.rH estimate/ 

However it has been held that the making and giving to a matcndal- 
man of an order liy the eontrutdena and the aect^pfama^ of tlie same by the 
owner, for an amount grealm* than the <^«timate of amount clue to eon- 
traetor, did not eonstituie an iidvamm payment wliicdi would release the 
fill re ty/ 


' BirumiHmi (h‘aut,B6 Mina [IHH7] ; 
md Afe Ita Mian. 4!ri ; Kvaiw r, (#radra 
(Mo.k a W. Eep, 41111; Ball Fmil 
(Neh.K fri N. W. liap. 1110; Cleaaml H. 
Nhv. do. If lied, n V B fN. S.) 550; 
(Icntioa r. lifta, H El. & Bl, 1005; diR aaa 
Kiuilfmaii «. Cooper(Ntdi.). 65 N. W. lit*p. 
790. 

* Pickard Schant'/ (M!«».), 12 Bo. Kcp. 
M4. 

® Warden a. llyafu 37 Mo. App. 400. 
Mattes v, Jordan (Wie-ln), 40 Piic. 
Rep. 401 


^ Btmrd of (^onmiNftltiucTH r. Briediiim 
(0 C!.i. 57 l*Vd. Her* 179. 

« Bril r Paul *Nvh i. 52 N W. Ut*p 
1110; IC'tHi* f 'rimeiicr, ! Mo App. 725; 
C.tUi f. Willliiigftni (Ida.I. 19 Bo U«*|» hhH, 
rredptfd iwA’/y jniy mik and makrutii d**- 
lirrrrd 

’ Smltli f!. l\Io'lcsoii (M, Y. App ). 42 N. 
E lif’p 009 : hiH Bicnaanr Clarke. 29 
Nch ;W5. 

* Firnicy e. Coadoii. HO 11! 7HI1H77J 
^ I)i‘ Maltos Jordaa |Wa«h ), 40 Fiia 
Hep. 402. 
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When the obligation of the contractor was to furnish, prepare, and set 
granite, and the owner was to make monthly payments of a certain per 
cent, of the estimated value of the work performed on the building,"^ pay¬ 
ment for granite prepared as well as granite actually put in the building 
was held not to release the contractor's sureties.' - 

Payment in full to a contractor upon completion of his contract,^ or 
partial payments when the work has been substantially completed to the 
required stages,® or payment to contractors who have fraudulently concealed 
defective work,^ will not discharge a surety even though the owner paid the 
contractor without retaining enough to cover the claims of lienmen, when 
his contract authorized him to do so. ® 

Many changes made in a construction contract for a consideration and 
without the consent of the surety have been held to discharge or release him 
from liability—thus an extension of the time for completion.® To obtain 
his discharge the surety must^plead the extension in his answer and he must 
prove it at the trial.^ It has been held that an extension of time and over¬ 
payment did not release a surety on a bond providing that the contractor 
should pay for all labor and materials furnished him, as to the rights of labor¬ 
ers and materialmen.® The extension of time of payment must be for a 
definite time, and on a sufficient consideration to discharge the suretv.® 
The act of materialmen in allowing a contractor thirty days in which to 
pay for materials furnished does not release a surety obligated to pay for all 
materials furnished.'® 

Failure of the owner to insure property as agreed," or a change in the 
person of the architect without the surety's knowledge or consent;" ora 
refusal by the owner to have the price of alterations fixed as provided in the 
contract, by arbitrators; " or if certain matters are to be determined by arbi¬ 
tration and certain other matters are afterwards included in the submission 
without the knowledge or consent of the surety," then the surety may be 
discharged. 

Sureties are released by a departure from the terms of the contract in 
respect to-plan and materials, without the knowledge and consent of the 


' Smith V. Molleson (N. Y. App.), 42 hT. 
E. Rep. 669. 

* Duluth V. Heney, 43 Minn. 155. 

» Stimson Mill Co. Riley (Cal.), 42 
Pac. Rep. 1072. 

* Kingston d. Harding, 2 Q. B. 404 
[1892]. 

B Casey v. Gun, 29 Mo. App. 49. 

« Todd V. School Dist., 40 Mich. 294; 
and see 61 Mich. 426; Hall v. Johnston 
(Tex.). 24 S. W. Rep 861; Samurll v 
Howarth. 3 Mer. Ch. 272; Hill v. Wit- 
nier, 2 Phila. (Pa.) 72; Mayhew i). Cricket, 
2 Svvanst. Ch. 185. 

Hayden v. Cook (Keb.), 52 hT. W. Rep. 


165 ; hui see Hanks v, Gerbracht, 26 N. Y. 
Supp. 1097. 

^ Doll V. Crime (ISTeb.), 59 H. W. Rep. 
806; Conn v. State, 125 Ind. 514 ; Stelies 
V, Lemke, 40 Minn. 27. 

« Houston '0 Braden (Tex. Civ. App.), 37 
S. W. Rep. 467. 

'0 Wilson V. Webber (Sup.), 36 N. Y. 
Supp. 550. 

Watts c. Shuttleworth. 5 H. & N. 235. 
Kane 'd. Thuener, 1 Mo. App. Rep. 725. 
1* Truckee Lodge v. Wood, 14 JMev. 293. 
14 Cooke V. Odd Fellows (Sup.), 1 N. Y. 
Supp. 498. 
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surety/ An agreement between the owner and contractor to add another 
story to a building; ^ to substitute steam heat for stoves and a gravel roof 
for a tin roof; ’ to increase the cost of plastering by $221, and adding 
to the expense a bulkhead for sewer connections, and changing the arrange¬ 
ments of the closets;' an interlineation in the specifications and addition 
of the words, ''sliding doors between hall and parlor'' and "bath-room,* 
have each been held to release the surety, on the contractor's bond. 

An agreement, endorsed on a building contract by the owner and con¬ 
tractor, providing for additional work for additional compensation, has been 
held not such an alteration of the contract as will release the contractor's 
sureties.® A surety for a subcontractor between him and the contractor is 
not released by changes made in the specifications and plans by the sub¬ 
contractor under an agreement with the owner and without the knowledge 
of the contractor; ^ and alterations without the knowledge or consent of the 
owner will not discharge the surety on the bond.® If the contractor simply 
consent to certain changes in the minor details of the work but without 
binding himself to conform to such changes and without any agreement as 
to the modification of the original contract, it will not discharge the surety.* 
Such agreements to change the terms of a contract, by which the surety will 
be discharged, need not, it seems, be in writing nor in any precise form of 
words, nor even in express language; they may be inferred from acts, 
declarations, circumstances, and facts. 

If the contract provide that the contractor should make any alterations 
or additions required by the owner, the price to be subject to addition or 
deduction therefor as might be agreed on, the sureties cannot defend against 
liability, because the owner, in completing the building after its abandon¬ 
ment by the contractor, as was authorized by the contract, deviated from 
the specifications, nor because changes were made before the abandonment 
with the assent of the contractor.'^ 

21. Changes which Will Not Release the Surety.—When the contract 
provides that the owner, at any time during the progress of the work, shall 
have the right to make alterations, changes, or additions to the structure, 
and that the same shall not invalidate the contract; changes and additions 
made by him will not release the surety on the contractor's bond.'* If 


' Erickson v. Brandt (Minn.), 55 N. W. 
Rep. 62. 

^ Judah u. Zimmerman, 22 Ind. 388. 

2 Evans D. Graden (Mo.), 28 S. W. Rep. 
439. 

* Beers v. Strimple (Mo. App.), 22 S. W. 
Rep. 620. 

® Lancaster v Barrett, 1 Pa. Sup Ch 
Rep. 9. 

® Barclay v. Alsip (Pa. Sup.), 24 Atl. 
Rep. 1067. 

Henricus tJ. Englert (N. Y. App.), 33 
N. E. Rep. 550. 


® Consaul v. Sheldon (Neh.), 52 N. W. 
Rep. 1104. 

* Henricus u.. Englert, supra. 

Brooks??. Wright (Mass.), 13 Allen 72; 
Mil er ??. Stewart, 4 Wash C C. 26. 

De Mattos v. Jordan (Wash.), 46 Pac. 
Rep. 402. 

Hayden ??. Cook, 34 Neb. 670; Moore v. 
Fountain (Miss.), 8 So. Rep. 509 [1891]; 
Smith ??. Molleson (N. Y. App.), 42 N. 
E. Rep. 669; McLennan Wellington. 
48 Kans. 756. 
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the owner refuses to have the prices of such changes determinotl in the 
manner provided by the contract, then the sureties will be released.* The 
changes must be reasonable, and not materially ine.rease the (‘.ost of the 
structure beyond the contract price." A change in the plan of a building 
by moving the wall out two inches, and in the specilitJations by substitut¬ 
ing walnut, cherry, and poplar, instead of ])ine, in (certain parts of the build¬ 
ing, has been held reasonable, and that the sureties W(U-e /ial rehnised by 
reason thereof." A change from stone windowdintels to railroad iron has 
been held nol to alTect the obligation of the surety/ nor a cdiange of the 
fronting of a building when the sureties luui nevan* sinm the original plans/ 
When the contract provides that no new work shall be consideretl as 
extra work unless a separate estimate be submitted by the <amtnu*.tor, and 
signed by the engineer and owner, and tha^ only such work shall be paid for 
as has been authorized in writing,the owner may waive (‘ompliaiua^ with tlm 
provision, and the suretitas on the coT]itra(d.or'’H bond have lanm hedd not to 
be discharged because the provision liad been disregainhsi/ A difT(*rent 
view seems to have been taken where tlie (tontrac^t provid(‘d that tluj super¬ 
intendent might make alterations wdthout invalidating tlu^ contraett; that 
any dilforonco in the expense should be d(;t(*rmimMi by him, and that in cum 
of any such alteration the t^xpiuist^ must i)e agrtHni on in writing, luul signed 
by said parties and ihe supcrinUmdiuit bedon^ the work was d<me, anti any 
allowance made therefor; it was ludd that tlu‘. suptudnlcmdcui hml no 
authority to make iilteratlons without c.onHulting th<^ sundy/ A surety for 
the owner has been ludd to beentithal to tlui bemidit of a pnivision in the 
contract that the final paynuuit shall not be paid until thirty days afttn* the 
work is completed, and only on the (‘crtifuaite of llu^ (mginem-/ 

22. Surety Discharged by Other Causes. -A sun^tv may discdnirged 
from his obligation by the death of the <!ontracdor; but wlunai the cam- 
tractors make a partnership, the dissolution of the partnm^Hhip does not re¬ 
lease the surety on a bond to pay for all lalior and niat<n*ialH furnished/ nor 
does the assignment of one contractor to the other joint e-oniraeior willumt 
notice to the surety ndeaso him.*" ’'fhe fae.t that the pmdtnnniine.e of tlm 
contract has btaanne impoHsible, without any neglecd. or fault of the con¬ 
tractor, will release the sureties. An instam^e of the laftt*r (’ase in where 
the particular subject-matter is dead, or has Ikmui dcKtroycc], and f*annot be 
rebuilt or replaced, as the delivery of an animal which ban cIumI/* 


’Trucke(^ Led,ire 15 . Wood, 14 K(‘v. 29a. 
^Ooasaul d, Bluddon (Ntd) ), r>2 N. W, 
Rvp. no4. 

®McLennan v. Wellington (Kan.), 30 
Pac. Rep 18*4 

^Howard Co. v. Baker (Mo.), 924 B. W. 
Rep. 200. 

‘Dorsey u. McGee, SO Neb. 657. 
•Consaul t?. Sheldon (Neb.), 52 N. W. 
1X04; Smith u. Molleson (N. Y. 


App.), 42 NT. K. livp, 609 
^ Beers f Htrimple (Mo K 22 B. W. Rep 
620. * 
Mleharndl v. Qnirnby (Miisfi,), 39 N. E. 

Rf‘P 407. 

*KatifTman v, (kmper (Neb.), 65 N. W, 
Rep. 796. 

Abbott n. MorrlsMctte, 46 Minn 10. 
“Hteele®. Buck. 61 Ilk IHS 11871). 
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PERSONS AS PARTIES.—WHO MAY CONTRACT. 

23. Disabilities to which Persons are Subject. —The rights of parties to 
enter into and enjoy the rights of a contract are modified by the special 
condition or status of the parties. Natural persons may be ailected by 
various private conditions: such as infancy, marriage, and conditions alTect- 
ing the mind, or by their political and social status; while the ])owerB of 
artificial persons, known as corporations, arc defined and limited by the law 
of their creation. The extent of the latter must be sought in the act of 
sovereign power, by which they exist. The incapacities created by the pri¬ 
vate conditions of persons are subjects of greater practical importance than 
those of the political and social standing of the parties.* 

They are based upon the fundamental principle that a contract cannot 
be created unless there is mutual consent of the partitas and an inkdligont 
understanding of its terms. Any mental infirmity of either or both parties 
that precludes the possibility of a just appreliension of the tcuans of the 
agreement, or of an intelligent assent to them, destroys one of the essential 
elements of a contract.^ 

24. Infants.—Persons under twenty-one, and, in some states, women 
under eighteen years of age, commonly known as infants, are regarded by 
the law as lacking in judgment and undorstaTuling suflicuent to enable them 
to guard their own interests, and the law protects them against their <mti 
improvidence, or the designs of others, by allowing them to avoid aets, con¬ 
tracts, or conveyances to which they arc parties, and that are not manifestly 
to their interests. Before that ago the law presumes their fatniltiefi to be 
immature and incompetent, atid seeks to guard agaitist the artifice and cun¬ 
ning of the world. ''Phis protection is afforded by allowing thmn certain 
privileges of avoiding their acts and agreements, or by declaring them vend¬ 
able and not binding. The privileges are entirely personal, and the infant 
alone can take advantage of them. If the other party to tlio contract be 
an adult, the reason which permits the infant to escape its fona^ dom not 
apply to the adult, and he is bound thereby, despite the want of rcciprocid 
responsibility on the infant’s part. The adult is bound by the agreement, 
though the infant may avoid it. This may not seem strict justice, but it m 
founded upon the theory that the adult has entered into the contract with 
all the experience and knowledge requisite to avoid fraud and imposition 
which it is presumed the infant has not. For the same reason a third per¬ 
son not a party to the contract cannot take advantage of the infancy of on© 
of the parties to avoid it unless it be void from the beginning. 

An infant’s contract is not necessarily void and without binding force; 
some contracts are voidable at the option and discretion of the infant, and 


* Leake's Digest of Contracts, p. 537. 


Story on Contracts, chap. 2. 
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others are binding. If the agreement be positiyely injurious ’ to him, and 
can only operate to his prejudice, it is absolutely void, for it is self-evident 
that unfair advantage and influence has been exercised over him. Such is 
a bond executed by him as a surety. 

Contracts that are for his benefit may bo affirmed or avoided by him 
when he arrives at age, when he is presumed to have arrived at years of dis¬ 
cretion. Executory contracts of an infant are generally voidable, and ho 
may refuse to perform during infancy, or disaffirm them when he becomes 
of age, and leave the other party without remedy. But if a contract is com¬ 
pletely executed, and it is beneficial to the infant, and was entered into in 
good faith, the infant cannot rescind it unless ho can restore what ho has 
received and put the other party in the same position that ho occupied be¬ 
fore the contract. An infant is also liable for the fair value of necesaarios 
Buppiied to him, not on his express contract, but on a contract implied by 
law, which gives a reasonable price to those who furnish necessaries, ‘‘'since 
an infant must live, as well as a man.^^^ 

Though an infant may not contract for himself, he may act as agent for 
another, and his acts are as binding upon the principal as an adult’s.® Ho 
cannot appoint an attorney, nor sue or he sued, excu^pt by next friend or 
guardian, and in general has no legal capacity to ac’.t for himstdf.^ Ax\ in¬ 
fant is liable for injuries to property or persons wrongfully committed by 
him. As is often said, ''his privilege of infancy is givtm to him as a shield, 
and not as a sword.^^ lie is not, however, liable for the evil consccpumcc'S 
of a broach of contract. ® 

25. Imbeciles, Inebriates, and Lunatics.—For the aatno general reasons 
a co'atract made by an idiot, a lunatic, or drunkard may be aveuded in the 
same ways as those recited for infants, if it can be provc^i that tlui party is 
incapable of reasoning and judging of what is for his berudit. Much 
that has been said of the infant may bo rc^pcaied for them, llieir (son- 
traats are voidable only and may bo ratified upon their returning to rmimnu 
If a person has agreed to sign a contract when sober, tlui fact that he was 
intoxicated at the time ho did sign it will not <‘xcuso him from liability/ 
And the contract of an habitual drunkard is good if made in a sober inter¬ 
val.'' 

"Mere weakness of mind is no ground for incapacity, and does not aiTorcl 


* A later doctrine exists that all contracts 
of an infant are voidable whicli reliev* s the 
court of the rcsponsiidlity of deciding 
what is necessarily, injurious to the in¬ 
fant. 10 Amer. & Eng. Ency. Law 628 
et seq, 

* Story on Contracts 10^1-130. As to wliat 
are and what are not necessaries is some¬ 
times a nice question, not perfectly well 

settled, 

* 1 Amer. & Eng. Eucy. Law 884. 


^Robbinst? Mount.83 How.Pr, 24 [18671, 
®1() Amer. Png. Ency. i.aw 674 H 
•Page 1 ). Kreky (Hup.), 17 K Y, Hupp. 
761(1892). ‘ 

MiitterH'Appeal 9P E. Hni. 9, Paulkfns 
V. Fry, 85 Conn. 170: Kvaus i». 52 

M. 1). 602; Wait v. Maxwell^ 5 l^ick 217; 
Elston V. Jasper, 45 Y<*xaH 409; Brecken- 
ridge IK Ornmhy, 1 J J. Marsh. 286. For 
moreabout the iriHane, or idiots, $m Pollock 
on Contracts, p. 419, and mtm. 
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suflB.cient ground for setting aside a contract, but it may support an infer¬ 
ence of fraud and unfair practice when the contract is entirely to the disad¬ 
vantage of the weaker party. A contract obtained by fraud will be void in 
any case, whatever be the comparative intelligence of the parties, but a 
court of equity will set aside a contract where it is evident that advantage 
has been taken of a weak-minded person, when it would not give relief to 
the same contract between parties of sound understanding.’" As in the case 
of an infant, if the mind of one party had become impaired by age, the con¬ 
tract is none the less operative against the other party if the latter be in full 
possession of his facilities^ 

The ground of relief in all these cases is based upon two })rinciplcB: 
First, that of mutuality—a capacity to comprehend the agreeniciit into 
which they have entered, and an understanding of the terms of the agree¬ 
ment; secondly, that no fraud bo practised or unlawful advantage be taken 
of either party. This protection is given to all parties, infants or adults, 
sane or insane, intelligent or idiotic, sober or drunk, and, in the language of 
a prominent English jurist, ^'it is unaccountable that a man shall not be 
able to excuse himself by the visitation of heaven, when ho may plead 
duress from men to avoid his own acts.” Justice will not permit the strong 
to take advantage of the weak. It is sufficient to invalidate any (‘.oniract if 
it clearly appear that the party contracting did not at the time understand 
what he was about. 

Intoxication may afford relief from a contract only when the party is so 
drunk that he cannot exercise his judgment. It must be so excesBive and 
absolute as to suspend the reason. ^^The merriment of the cheerful cup, 
which rather revives the spirits than stupefies the reason, is no hindrance to 
the contracting of just obligations.” If the lunatic contract during a liuud 
period, or the idiot when his reason is restored, or a drunkard when ho 
knows what he is about, the contract may be established, and will be bus- 
tained.* 

Many fine questions arise upon this subject upon which volumes have 
been written—questions as to what constitutes a ratification or new 
promise of an infant at his maturity, what are necessaries, what degree of 
weak-mindedness, or insanity, or intoxication will afford relief, etc,, but 
they are too cumbersome to treat at length in this work.* 

Generally speaking, each and all are liable for necessaries furnished in 
good faith, and on executed contracts. To escape liability they must resttire 
to the other party what they have received on the contract. If a contracst 
shows on its face good judgment on the part of the imbecile as a shrewd 


^Harmon t>. Harmon (Cir. Ct.), 61 Fed. 
Rep, 113. 

'See Sands t?. Potter (III, Sup.), 46 N. E. 
Rep. 282. 

*Se6 Story on Contracts, Part 2; Amer. 


& Eng. Ency. Law (subjects). Pollm‘k m 
Contracts, Lmko’s Digest of Law of Cem* 
tracts, and other standard works on ihs 
subject. 
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bargain, and it is to his benefit, the rule ought not to apply. Parties who 
have been adjudged insane or idiotic by a court and a guardian has been 
appointed, are wholly incapacitated from contracting, and contracts entered 
into by them are void.' To enforce a contract with a person habitually 
insane there must be proof that the same person was sane and capable of 
contracting at the time of the transaction.* 

26. Married Women.—At common law a married woman could not con¬ 
tract, sue, or be sued in her own name. To prevent domestici dis(;ord and 
create a legal unity, the will of the husband was made paramount. Man 
and wife were regarded as one person in their legal status, and whatever a 
married woman did her husband should join in it. The common law 
still prevails in some parts of the United states, but in most states it is 
modified by statutes, which are so dilleront in the several states that it is 
thought inadvisable to attempt to discuss them. it to say that a mar¬ 

ried woman should not be made a party to a contract, without the statutes 
of the state expressly grant the power to contract, indcpoiulont of her Ima- 
bancl, and then the requirements of the statute should be cuirofu Uy stiulical and 
explicitly followed. Much trouble and loss have been cnvpcu'ieueaui by <u)n- 
tractors by neglecting to inquire into the marital relations of parties and 
the law governing them, peculiar to ilio jurisdiction. (Jontrac^ts have 
been made and structures erected for which no nujovory (u)ultl he had, 
because the contract was void or the structure has been erected upon land 
owned by the wife when the husband has assumed the obligation to pay. 
For like reasons it has been hold that a woman cannot contracd. with her 
husband, and such contracts have generally been held not binding. In Urn 
absence of a statute giving such authority, the h'gal incapacity to contract 
remains as at common law. At common law a (‘.f>ntra(d or promissory note 
between husband atid wife was absolutely void.® And Uie same has been 
hold in New York state, where no statute had Ix^en passcul ns late as IHHfh 
But, although contracts between husband and wife are invalid in a court of 
law, courts of equity may give effect to agreemonts and trarmaetionB between 
them 80 far as they are just and fair and equitable ami ought to b(^ enforced. 
The agreement should not be voluntary, but should be for some (‘onsidera- 
tion." The difficulty doubtless has boon that such (jontracts cendd noL ba 
enforced, as the courts would entertain no action on them, d'he law has 
been modified in many states. 

A woman may employ her husband to act as her agent to transact any and 
all of her business, and it has been held that she might contra(!i with him 
to do all her work ; that she could contract with him for csonstruction 
of a buildingor any part of it for a stipulated price and by the job. If he 
employed subcontractors to perform the work he had undertaken, it waa 


’ 11 Amer. & Eng. Ency. Law 1B4. 

* Ricketts Jolliff, 62 Miss. 440 [18841. 
^ Knell 1 ?. Egleston, 140 Mass. 202 [I88%')j, 


and mnn cited, 
Ilciulricks V. 
[1889]. 


Isaacs, m N. Y. 4U 
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intimated that the subcontractor must look to the husband for his pay, 
eyen though he supposed the husband to be the owner of the property ; but 
that for work the subcontractor had done with the wife^s knowledge that 
was not a part of the husband’s contract work, she must pay him for as if it 
were in fact Iw' work/ A contract between a husband and wife who had parted 
has been held not void/ In most states a woman has the legal riglit to bind 
herself by a contract, and she and her own property will bo liable for debts so 
incurred. She may contract for the erection of buildings upon her prop- 
erty.” A married woman may contract as an agent of ))or huBhand or as 
agent of third parties. She may contract for nocoBsarice and biiul her hus¬ 
band to pay therefor, but it is on his beiialf and she asanmes no responsi¬ 
bility herself. 

27. Other Conditions Affecting a Person’s Capacity to Contract. Dis¬ 
abilities and forfeitures incurred on account of political and mmid con¬ 
ditions of parties are nearly obsolete in this country. Outlawry m almost 
wholly unknown. Attainder is prohibited by our constitution, and in times 
of peace a contract made and obligations aasumod by an alien or foreigner 
will bo enforced by our courts. If war be declared by agaiimi the country 
of which he is a citizen he becomes an alien enemy ; his legal right to sue 
upon the contract is suspended until peace is declared, A <‘,ontrintt entered 
into during war between an alien and citizen is utterly void, for the law 
declares such contracts illegal, because if permitted, an enemy would 
thereby be enabled to disturb a nation’s finances and wage war on the inter¬ 
nal business and credit of a country, to the destruction of its resources. 
The law of nations prohibits every kind of tradiiig, commercial dealing, or 
contract between citizens of two countries at war which tends to increase 
the resources of the enemy or weaken the power of homo government. 

Seamen are special wards of the law. The general recklesaness, tliought- 
lessness, and ignorance of this class of men is considered andspecifu*. favor is 
shown them. The law of the United States protects them from recovery of 
any debt greater than one dollar incurnul during a voyage, and a sailor need 
only produce his shipping papers to be dismissed from court, (hmtracds 
of seamen for services constitute tbe bulk of this class of cases, and as they 
are remote to engineering, the profession is referred to books epeciiilly treat¬ 
ing the subject. 

In some jurisdictions bankrupts receive the special protection the law. 
Since the solvency of a person or corporation is one of the most necessary 
things to inquire into, it can hardly bo thought tliat any one will undertake 
to enter into an agreement with a bankrupt without first ascertaining hii 
resources or requiring a bond as security. 

The infirmities of a contract arising from the parties not being mii juris 


* Fairbanks Mothersell, 60 Barb. 406 


® Duryca v. Bllven, 122 N. Y. S67. 

» Greenkaf ®. Beebe, 80 III 520 11875]. 
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and capable of contracting are not cured by an assignment of bis interest 
by one of the parties thereto.^ 

28. Either Party Under Duress.—Neither party to a contract should 
have been untler duress of person or goods,"* nor under great excitonierit, or 
fear, or compulsion when tiie contract was made/ Mere angry or profane 
words, or strong or earnest language will not constitute such duress as will 
relieve a party from his contract. Duress by threats which will avoid a 
contract only exists where such thn^ats excite or may reasonably (‘xente a 
fear of some grievous wrong, as bodily injury or unlawful imprisonnumt/ 
To make a payment comj^ulsory such pressure must bo brought to bt*ar 
upon the person paying as to interfere in some way witii the free enjoyment 
of his rights of person or property.** ^I'ho im])risonment, threatened or 
feaiW, must have operated on the mind so far as to dciprive tlu^ csoutract of 
the character of a volinitary act,” So it has Ixurn ht'ld that a t*,outract was 
not signed under duress when a (X)ntractor who had commenced work 
under a parol contract for grading one mile of roadbed was napiinKl to sign 
a contract for one-half a mile only, and on his refusal to sign the <H>niract the 
owner said to contract()r'’B men : “ I will stand good for no more work 
you do for contractor.’"' Of)ntnictor Ixdng unahhs to continue the work 
unless the owner paid the men, he signed tlu^ (‘.ontracd,/ A wife may avoid 
her contract extortcM by a threatened (‘.riminal proscM'ution of hem husband 
on the ground of duress. The fact that the liushaml has <b\stroyed the 
forged papers incriminating him, which paptu-s had hemi siirnmdeu-tMl when 
the wife gave her note, docs not prevent the wife from avoiding her note 
extorted under threats of prosecuting her husband." Threats of lawful 
arrest of a person justly amcmalde to criminal prosecution witlumi cirentm- 
stancGS of oppression or fraud do not eonstitute duress or nnmacti, for which 
a deed executed under pressure of sucli threat (*,an l)e canecdled/ 

29. Agency-Parties Acting by or through their Agents.— 

—by and between.••wn^n'orofirportUftmO 

acting by and through.. Ib’esident, IVeaHurer,* iVngineer! 

Attorney, Agent, by virtue of the power vested in him by power of 

attorney of the ..day of IH.. 

a copy of which is hereto annexed;’' or ‘'acting by amV through’the 

• ... • .(lommissionerR.... ..Board of Public 

works, by virtue of tlie nower vested in them !)y chapter_ ...... 

the Laws of 18 .of tne Btate of. ..am! the amendmente 


^McCorkle v. Goldsmith, t Mo. Ann. 
Kep. 172, 

0 AtiHM*. & ttng. Knev. I^nw pp. 57.03, 
03 ; Miller ti Miller. 08 Pa. Ht. 480 [18711; 
Adamsf?. BelielTer (Gnl.), 17 I*ac Ih*p. 21 ; 
Jordan v. Elliott fPa.), 15 (knit. L. J. 232 
11882]. 

^OAmer. & Eng. Ency. Law 57-"O ; 
MeOarthytj. Hampton Bldi. Assn ,01 Iowa 
287; Lomerson «. John.son (N. J.), 13 


Atl Rep. 8. 

•* Adamai), Btrfmrer, 78 Tnd. 175 flBHlI. 

Mitchell, 45 HI. 213 f 18071 
*^Berreif r. Wetjer. 125 N Y IH !!Hi)0|. 
■^Mefkirmiek v. Dalton fKan.). 35 Piie. 
Rep. 1113 

*f’ity Rank n, IviiHwrwm (Win.), 50 
N. W. Rep. 504 

® Gregor t). Hyde (0. C. A.), 62 Fed. licm 
10'? * 
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thereto.or a Board authorized by virtue of an act of 

stockholders of said company, to construct a... 

These are clauses that should never be omitted where the contract is 
executed by parties other than those on whose behalf it is made. It is a 
clause that will protect the engineer, agent, or board, and will afford the 
contractor information by which he can learn the duties, powers and 
resources with which the parties propose to act. This is imperative with 
the contractor, for if the contract is executed by an engineer, officer, or 
board who has not the requisite authority, the contract is void, and the 
contractor finds he has done work unauthorized by the principal and for 
which he may not recover. 

30. Principal should he Made the Party — If Agent Assumes the 
Obligation He will be Liable. —The principal or proprietor should be made 
the party to the contract, and his [its] name be signed at the end. If 
the contract is executed by or through an engineer, officer, or agent, the 
intention must be perfectly plain. The proper form for such a contract is 
the one given above, although other forms maybe binding and the engineer 
or agent escape liability. Thus in an agreement in the form Memoranda 
of agreement between 0. [the contractor] and E. [the engineer] on the part 

of A [the company], the said E. hereby agrees.signed E,” E. was 

held liable.' In another case, the contract read: On behalf of B. we 

hereby consent.money to be paid to A. and E.; E. to supervise 

certain work. [Signed, A. and E.]” A. and E. were held liable because A. 
and E. were to receive payment.^ This case has been criticised by good 
authority, but it nevertheless stands on record. 

In a contract of sale where E. as agent for A. agrees.[signed] E., 

E. was held personally liable on the contract.^ The tendency seems to be 
to get away from these precedents, and to interpret the contract, according 
to the intention of the parties,^ but they are established decisioTis and may 
be followed.® 

A mere description in the body of an instrument of a person as agent, 
without words or necessary implications showing that he signs as agent only, 
will not exempt him from liability on the contract. So it was held that a 
contract for the sale of wheat in the following form: Sold C. 200 quarters 
wheat [as agents for, etc.], and signed E./’ made E. liable upon the contract.® 
An engineer or agent who uses his own name instead of that of his 
principal (company) when he intends to bind the latter, renders himself 
liable. The word "^engineer or agent ” appended to his name is universally 

^ Horton v. Herron. Ryan & Moody 229. ® Ha'^kell v. Cornish, 18 Cab 47; Quig- 

* Tanner Christian, 4 E. & B 590. ley v. Be Hass, 82 Pa Si. 257 ; see also 
®Paice Walker, L. R 5 Excb. 173; Hutobison 'o. Eaton, 13 Q B. B. 861. 
Stone V. Wood, 7 Cowen 453. « Paice tj. Walker, L R. 5 Exch. 178 

^Deering Thorn (Minn.), 13 Rep. [18701; nnd see Fairlee v, Fenton, L. R. 5 
757. ^ Exch. 169. 
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jheld a mere description of the person. It is held to afford no relief from 
personal liability, but amounts to no more than if he affixed the abbrevia¬ 
tions of his collegiate degrees, as C.E., M.E., or B. Arch,^ 

If, on a note, the name of the corporation be signed followed by the 
name of an individual with Brest.after it, tliough without the word 
^^per^’ between the names, it is the promisory note of the corporation and 
not a joint note.® If the president had signed his own name and written 
Brest. after the signature, it would not have relieved him from personal 
liability.® If he does not disclose the name of his company lie is personally 
liable, and parol evidence is not admissible to show that a written instru¬ 
ment was made on behalf of another unless there be Bomething on the face 
of the instrument to indicate it.”* 

31. Proof of Agency.—yome proof it seems may bo offered that it was 
the intention of the agent to bind his company and not himself.^ Mviiiencc 
may be given that it was known to the one party that the otlu'r party was 
an agent, and evidence may be admitted on the other iuuid to show tliat in 
this particular case ho was acting as a principal, having agreed to pay for 
the work done out of his own money." 

A distinction has been made between contracts with public, agents and 
officers who act on behalf of iludr governments and thosts made by agiuds 
of a private corporation ora person. If a })ablic otruan- fails to himl lus 
goverumeTit and no acd.ion can be had against it, ynd. tlu^ (dlietu’ is not ptn- 
sonally liable, the ])ubli(j faith being the only stamrity. In the east^ of a 
private corporation, the law ref|uires the agmit to s<‘e that bis tmiploycu’or 
principal is legally bound by his a(;t, or it holds him pcn’sotialiy r(‘HpouHihhn'® 
Agency cannot bo proved by the dcadaration of one asHuming to m^t in that 
capacity nor by declarations of one claiming to mil as agent." d'he 
extent of his authority cannot lie shown !)y proving his dtadarations 
accompanied by acts, unless sue.h de(daratio!iH or ac'.ts wt'n^ brouglff 
home to the principal.® Evidence that there was a general understanding 


^ Hough V, Manzanos, 4 Exch. Dtv. 104; 
Sayer v. Nicnols, f) (Jal. 487; Hill v, 
MillcT, 70 N. y. 03 [18791 ; Haskell t?. 
Cornish, 10 (kil. 47 [1859] Sliarp Stnitli, 
02 III. App. 000, “ Dirertorfi'' Baigt* fj. 
Walker, L. R. 5 Kxch. 170 (IH701; FulUuu 
t). W(^st Brookfield, 9 Alien (Mass.) I, 
** Committee" vSperry v. Farmin'^:, 80 Hi. 
071 [1875], ** Trustee'’; Persln'tig v. In¬ 
dustrial Co. (Minn,), 50 N W. H p, 1084; 
see 29 Amer. Eng. Ency. Law 800, 
note. 

nh‘eve t7. Bank {N. J.), 20 Alt. R(u». 
850. ‘ 

^ ITellner v, Brownell, 01 H. W. Ren. 
947 [1HB7J. 

See collection of cases and references in 


8 H. E Hep. 580, note, and aho Mid Oo. 
Bk. r. Hirsh BroH., 4 H. Y Snpp. 085 
fl889|. ‘ 

^ Deerlng e. Tlumi (Minn.) 10 Ret). 757 
[1882]: and see at ho 10 Minn. 100, IHT; 14 
Minn. 214 

® Hewesi). Andrews (Colo,), 20 Pne Ret) 
008 riHHO j. 

RandnII d . Van Veehten, 19 .Icdinx 
(N. V.)00 

^ Brady HaglefTex. Pfv, App ). S, 
W. 940; Burke d. Frye fNel» ). 02 N. W. 
Rep 470; Fullertr»n v MeT.auiihHn (Hup ), 
24 N Y. SufUK 2H0; Bowden i\ (’rvder 
(N .1 ). 20 Atl. Rep. 9f1. 

^ Rieliardsfin Co, e. Hchool Dint. (Neb.), 
04 N. W. K<‘p. 218. 
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among business men that an agency existed has been held adnussible/ and 
the agency may be proven by letters and telogranis from the principal." 

32. Eames of Parties in Body of Contract should Correspond with 
Signatures.—The names of the parties in the introduction shouhl corre¬ 
spond strictly with the signatures and seals at the end of the contract, for 
a variance may be fatal to the contract.^ A contract made in the name of 
a railroad corporation for grading its roadbtnl was signed by its engineer, 
who used his own private seal, subscribing to his signature and seal “ Chief 
Engineer of T., etc., 1C Co., and as such its authorized agent to make this 
agreement.^^ And the court held it was not the corporation's stialed con¬ 
tract; but as the engineer had authority to make a simple contract, that the 
seal should be disregarded and the contract held a simple contract/ This 
has not been the universal interpretation of such contracts, and unless it can 
he shown that a simple contract was entered into preliminary to the scaled 
instrument, it is submitted that the contract would fail. It ia diilkuilt to 
impose upon the parties a contract which they never contemplated or in¬ 
tended, but if they have underiakeu to merge an existing simple contract 
into a specialty and have failed, then the simple contract remains and the 
written document is evidence of the terms of tluit contract. It ia very un¬ 
safe to draw contracts in such a form; the party wiio covtmania should be 
the party to sign and seal. If the covemmtor does not sign and seal, tlicn 
he is not liable because it is not his seal;* and the party wIhj has signed 
and sealed is not liable, for it is not his covenant. It is important to dis¬ 
tinguish between simple contracts and contracts under seal in didtuunining 
whether the engineer [agent] or principal is liable. In simple contracts the 
intention of the parties should prevail ; in contracts under seal the <|uestion 
is, who signed and sealed the specialty and who made the covenant, 'riu^re- 
fore a deed made in the name of a corporation autimrized by law i<i have a 
common seal, signed by the president and secretary of tlie corporation, but 
without authority from the board of trustees and not sealinl with the 
corporation seal, was held void/ It sooma that a public officer <loes not hind 
himself to pay the debt of his principal when, in a aealed instrument, he 
imposes the obligation upon himself/ 


’ Gregor®. Hu son (Tex ), 80 B.W. Rep. 
489 . 

® Farrell ®. Edwards (S. D.), 66 N. W. 
Rep. 812 

^ As to the prop r manner for corpora¬ 
tion officers to sign and indorse negotiable 
instruments and the liabilities created 
thereby, see 39 ISf. W. Rep. 640, note, and 
8 N. Y. 8upp. 771, vote. 

® Mott ®. Danville Seminary (Ill.), 21 
N. E, Rep. 927. 

< Saxton ®. Texas, 8. F. & H. R. Co. 
(N. M.), 16 Pac. Rep. 851 [1888]; Haskell 


tj. Carnfsh, 18 Cal. 47 [18891: Diekerman 
Ashton, 21 Minn 588 [18751 
® Bff Whitfon! r. Laidler, 91 H Y. 145 : 
Appleton Bfnks, 5 East 14H* Townsend 
Hubbard. 4 Hill. 851; McCimhy 
Jenny. 5 Houstc»n (I>ol.) 182. 

® Mott a. Danville Heminiiry 21 

N. E Rep. 927 [18891 
^ Knight t]i. Clark (N J.l, 2 Atl Rep 780 
[1885); Huflming i». Bfitmquet* 12 The Re¬ 
porter 225; but SM Wing v Gliek. 46 Iowa 
478 [1881]. 
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33. Agents should be Duly Authorized to Contract.—by or through 

.. President, Treasurer, Engineer, or other officer or agent.^’ 

Every person who enters into a contract with officers or agents of a public 
corporation is bound at his peril to ascertain the extent of their authority.* 
He must know the extent of their power conferred by the act of incorj)ora- 
tion, and notice all public limitations on their authority. Rules and regu¬ 
lations of a private corporation made and signed by the officers cannot, 
however, affect contracts made by third parties with their agents without 
notice of such rules.^ 

34. Unauthorized Acts of Agent maybe Ratified or Adopted.~A private 
corporation, like an individual, may ratify the acts of its offican-s or agents 
done in excess of authority, if it could have authorized the act itscdf.^ It is 
submitted that if a contract with a private corporation or individual wore 
declared void for want of autliority in the agent to (jontracjt, that the con¬ 
tractor could recover on an implied contract to pay for the benefit it had 
received, but not upon the contract under which the work wan b(‘gun. 

35. Ho Claims or Obligations are Created by Contract of Public Officer or 
Agent who Acts without Authority.—Conira(;tB by public oflbnu's, ofliciers 
and agents of public corporations, must be strictly within the authority d(de- 
gated by the act of incorporations.'* (Contracts made in excess of such pow<‘r 
conferred by the sovereign power will not bind the corporation, nor is there 
any guaranty on the part of the (sorporation that the fonuB of law have 
been complied with because its officers, without authority, attempt to con¬ 
tract.* Those dealing with cities and other puhli(; (‘.orporatious must see 

it that its agents have power to act, for no liability is iticurrcHl for w irk done 
under a void contract.* They must ascicrtaiu at their peril that oOhun's are 
acting within the scope of their lawful powers. ''Fhoy must aHcau’tain and 
take notice of the extent and power of a building (aunmitiee to hind the 
city.® Likewise a party who undertakes work under ati order of a court 
must see to it that the order as entered by the (derk in the records is in 
accordance with the terms of his agreement, or run the cdumces of not recov- 


1 DavisThe Citv, 8 Phila. 874 [mm]; 
1 Billon Mimic, Cdrp. (Ed 1B78). ^ 87’i; 
Baltimore t). Reynolds, 20 Md. 1; llumer. 
United Btates, 132 U. 8. Rep. 406; Wtdls 
tj. Mich. Mut. L. Ins. Co. (W.Va.), 28 H. 
B. Rep. 527; Pearce v. Mndlson & .1. H, 
Co., 21 How. (U. B.) 441; Bmith ^7. Co-op- 
erative D. Ass’n, 13 Daly (N. Y.) 304; Lit¬ 
tle tj. K:(Tr (N. J.), 14 Atl. R(a>. 613. 

5 Walker - 0 . Wilmington, C. & N R. Co. 
(H. Car.), 1 B. E. Rep. 866; Grinins 
Land Co,, 8 Phila. 447 (1859); Blanding 
V Davenport, etc., N. R. Co, (fa.). 55 N. 
W. Rep. 81; R. R. <&B’kmg Co. tj. Bkellie, 
16 8 . E. Rep. 657, 

* 4 Amer. <fc Eng. Ency. of Law 247, and 
COMM cited. 
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Pa. St. 411; Me.Donnld v. Mayen', 6H N. 
Y. 27; Smith tu City of Newbtnr, 77 N. 
Y. UI6; Davis 8 Phi:u. 871, Miller, 

V. Goodwin, 70 III. 659; Rateman®. Mayor, 
811. & N. 828. 
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Kansas City, 84 Mo. 415; Ho-ton K. L. Co, 
D Cambridge (Mass.). 39 N. E. Ueta 787; 
O.Hgood fj. Boston (Maas.), 43 K. E. Rea 
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ering for his work. This was a contract to survey, subdivide, map, and 
classify school lands by a person who had no personal fitness to perform the 
work, which the commissioners of the court knew. Though it was under¬ 
stood that the person was to employ substitutes to perform the work, it was 
held that an order entered in the records which fails to mention the fact 
that the contractor was to employ substitutes, could not be corrected.' Con¬ 
tracts made by a receiver of a railroad company for materials and supplies 
in excess of the needs of the road cannot be enforced against the receiver. 
It was held, however, that the contractor was entitled to be reimbursed for 
expenses incurred in good faith under such contracts.^ 

36. Public Agents Hot Liable for Blunders.—A contractor cannot be 
too cautious and careful in taking public work. Commissioners and boards 
of public works, city engineers, supervisors, and other officers are likely to 
mistake the extent of their powers, and to contract for, and order things, 
for which the contractor can never recover. The innocence and honesty 
with which the ofi&cer oversteps the limit of his authority seem to afford no 
excuse to the contractor’s neglect to ascertain the extent of his powers.^ 
The corporation is not liable, and if the officer has exercised his honest judg¬ 
ment, and is guilty of no negligence or abuse/ he is not liable for innocent 
blunders or mistakes.^ * 

37. Agent’s Authority must Come from His Principal.—Contractors will 
ask ^^With whom can I safely contract ? ” The answer to this must depend 
upon the circumstances and conditions of each case. If the contractee be an 
incorporated company it will be well to have access to its charter, in which 
its powers and purposes will be set forth, and a copy of its by-laws will shed 
some light upon the powers of the persons exercising authority. If a stock 
company there will be a board of directors, who, in a strict legal sense, are 
agents and representatives of the corporation and trustees of the stock¬ 
holders, but in a practical sense the board of directors become, so far as the 
company’s relations to the public are concerned, the corporation itself.® 
Whatever authority officers, agents, and employees have they must derive 
from the board of directors or governing power, unless they are conferred 
by the charter of the corporation or the legislative act creating the body 
politic. The authority to contract must be given either expressly, impliedly, 
or by ratification.’ Contracts which a corporation may legitimately make, 
the manner of the making of which is not directed otherwise, may be made by 
its board of directors without the consent or ratification of stockholders 5 * 


1 Gano © Palo Pinto Co. (Tex.), 8 S. W. 
634]l888]. 

* Little ©. Vanderbilt (N. J.), 26 Atl. 
Rep. 1025. 

nDill. Mun. Corp., §372. 

^State©. Earn, 81 K. J. Law 259. 

*HaU ©. Crandall, 29 Cal. 567; Hum- 

* See alto Secs. 226-259, “] 


phrey ©. Jones, 71 Mo. 62; Dillon’s Mun. 
Corp., vol. 2 (3d ed.), §§ 688, 978 and 
979 

® Board of Com’rs ©. L. M. & B. R. 
Co., 7 Amer. Corp. Cas. 26. 

’The L. E. & St. L. Ry. Co. ©. McVay. 
98Ind. Rep. 391 [1884]. 

iginters’ Personal Liability.’’ 
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and in the absence of fraud or collusion on the part of the directors, they 
are binding on the corporation.' If the contracteo be a municipal corporation, 
then the governing body is a board, council, or mayor elected by tiie people, 
whose powers and duties are defined in the charter, subject to such restric¬ 
tions and modifications as the legislature may have made since the city's 
incorporation. The powers of the general government and its ollicers must 
be ascertained in the same manner from the constitution, the laws enacted, 
and the rules and customs of departments. 

38. Authority cannot be Inferred from Business or Family Eelations. - 
From the simple fact that a person is aix officer of a corporation one luumot 
infer authority to contract on its behalf." The president of a company has 
no power by virtue of his office simply to enter into a contract on behalf of 
his company as for the construction of its works." JNor (um the president 
and secretary of the company together/ The assents of a direcd.or, chuu- 
pany^s land committee, its civil engineer and a stockholder altogt'lluuMlo not 
establish the president's authority or Tuako the (U)ntract valid.‘‘ It has been 
held that an engineer charged with the duty of engrossing the c^ontratd^ and 
procuring the signature of the contractors, for which no pariicuilar time was 
fixed and no limitation was imposed upon his penver, may consent to julelay 
of a month in the execution of a writhm contrac.t, and the cumipariy c*annot 
repudiate the contract on account of siudi delay, <*ven if iujr(*aHtmahle.® 

If it appeared that the president was the ofru^er with wdunu alone all 
the negotiations were had whiedi n^sulUul in the excu^utionof hi\ih (MmfratdH; 
that he was its managing and controlling man; that he was prestmt m it.g 
manager at the time of the arbitration, when the mistakt^. in the latter 
contract was discovered, and that attention being calhid to it, Im atdcnowl- 
edgod it, and consented to the change, so that the truth might Ihi set 
forth, it was held that such officer had power to bind bin c.ompany by 
consenting to a change/ If the president and secreiary have execiitial 
and sealed a contract in the name of a corporation, though xmt with the 
express consent of the directors, it is binding on a corporatitm wliitth has 
received the benefits of the contract, and hiui (jonducted its busincHH in 
compliance therewith and in such a manner that the dirca-Jau's must have 
had knowledge of it/ Jf the president or the extuuitive oflhair of a corpora- 
tion cannot, by virtue of his position, contract on behalf of the <u>mpatty, it 


MWcrulKe «. N. Y. El. R. Co., 112 
N. Y. 1 llBBi)]. 

Blsley ^ J. B. & W, Ry. CJo., 1 Hun 
202 f 1874]; Ry. E. & P. Co.Bank (Sup.), 
31 N. Y. Supp. 44. 

* Tenipline v. Chicai;o, B. & P. R. Co. 
(la.). 35 N. W. Rep 034 flBB?]; Griffith r. 
C., B. & P. R. Co. (la.), 36 N. W. Rep. 901 
[1888]; Bi-Spool 8. M. Co. r. Acmr‘ Mfg. 
Co. (Mass.), 26 N. E. Rep. 991 [1891 ]; hyt 
see LoebPdy.Co. t>. Stout, 61 Ill. App. 166, 
and State v. Heckart, 62 Mo. App. 427. 


^Mott t?. Danville Heiuinary (III,), 21 N. 
E. Rep. 927 llHHOj. 

^Stanley e. Hhc-ftleld & (Ala ), 4 Ho. 
Rep. 34 I I.MHHJ. 

^Prait p. Iiuckofi R, R. C'u., 21 N. Y. 
305. 

‘’Nichols p, Henmton Steel Cf», (N. Y. 
App.), 33 N. K, Rep 561; semhk Is»eb 
Fdy. Co, V. Stout, 61 Ill. App. 166. 

*^Jonnian v. Ismg Island E. Co., 116 
New York 380 [1HB9J. 
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would not be expected that any of the subordinate officers would have such 
powers. Such acts may be ratified by the board of directors, or such powers 
may be presumed and established by proof of previous adoption of similar 
acts. 

If a contractor enters into a contract with an agent he should have 
proof of that agent's authority or he does so at his peril.^ * In general, an 
agent may do such business only as is ordinarily within the scope of his 
business, but the making of contracts does not in general belong to anybody 
but the parties themselves, unless express authority is shown, and then only to 
the extent of the authority conferred.“ So it has been held that presidents 
(see ante), general managers, secretaries, attorneys,® engineers,^ and officials 
in general ^ cannot contract. ® 

The mere proof of family relationship does not establish agency between 
the parties. A son has no authority to act for his parents merely because of 
the relation existing between them. To establish agency other evidence is 
required.'' The same is true of husband and wife, father and son, or brother 
and brother. 

No power exists, either in the commissioner of public works or in the 
mayor, or in both acting together, to enter into a contract on behalf of the 
city for the erection of water-pumping machinery, without previous 
authority of the city council, or an appropriation therefor.® Authority to 
borrow money for a public work is not authority to undertake the work.® 

39. Boards, Committees, and Councils in Their Eepresehtative Capacity.— 
A very common and most unfortunate circumstance for contractors is to 
work under a committee or board whose members attempt to act individ¬ 
ually. Members of boards or committees visit the works, give directions, 
order changes, and authorize new works which only the body or board as a 
whole have authority to direct. If a contractor obeys such individual instruc¬ 
tions he runs the risk of losing the price of the work, for such work ordered by 
individual members of a committee, board, or council are unauthorized, and 
generally no recovery can be had against the corporation or its officials.! 
Good business men would not undertake such methods, but circumstances 


* Cases, 29 Amer. & Eng. Ency. Law, 
861. note 2. 

* State V. Michigan City (Ind,), 37 IST. E. 
Eep. 1041; Chicago Gen’l Ey. Co. v. Chi¬ 
cago City Ey. Co., 62 Ill. App 502. 

2 Chicago Gen’l Ey. Co. v. Chicago City 
Ey. Co., supra. 

4 Jackson v. The K. W. E. Co., 1 Hall & 
Tweele E^. 75 [1848], Eiinineer. Ashne- 
lot Mfg. Co. r. Marsh, 1 Cush. (Mass.) 
507: Lyndon M. Co r. Lyndon Lit. Inst., 
63 Yt. 581. 

® Dobson V. More, 62 Ill. App. 435 
^ See 4z Araer. & Eng. Ency. Law 359; 
18 S. W. Eep. 1188; Little r, Kerr (K. 

* See Sec. 35, supra. 


J.), 44 K. J. 263 [1B88]; but see Ey. E. 
& P. Co. r. Bank, 31 N. Y. Siipp. 44; Lo¬ 
cust Mt. W. Co. V. Yorgey (Pa.), 13 Atl. 
Eep. 956 [1888], bp an engineer; Dwen- 
ger r. C. & G. T. Ey. Co., 98 Ind. 153 
[1884]; The L., E. & St. L. Ey. v. Mc- 
Vay. 98 Ind. 891 [1884], general manager, 
’Walsh 73. Curley (Com. PL), 16 N. Y. 
Supp. 871; Gibson v. Hardware Co. (Ala ), 
10 So. Eep. 304. 

® City of Chicago v. Fraser, 60 Ill. App. 
404. 

® Goddard t>. Harpswell, 88 Me. 228; but 
see Damon v. Granby, 2 Pick. (Mass.) 845. 


] See Secs. 29-39, supra. 
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arise which make such acts very cominon. Such orders or insinudions may 
be adopted, ratified, and authorized by the body when they be(‘ome bintling, 
and recovery for work done under them may be had.^ A committee apptdntcji 
by a town to take charge of the erection of a building are agents of tlietcnvn, 
and can act by agreement of the members separately obtained, and luHnl not 
be in session as an organized botly.® So when acontracdor furnisinni a diltm’- 
ent stone in the place of stone called for in the contract it was helti that testi¬ 
mony of one of the committee appointed to take cliarge of the building was 
competent to show that a majority of the committee hati agrtnul to thii 
change, and that the architect, a member of the committet*, had ho Htaled to 
the contractor in presence of the witness.** A board of public, works may 
exceed its power and its acts or contracts bo ui/ra vires ami void. F<u’ that 
reason a recpiest by such a board that the contrai*.tor suspmui wtu’k on ti sfret^t 
pending an injunction suit by an abutting owner will mh. mala^ the city 
liable for delay,* The object and authority of a board of impnouunent «*r 
commissioners being limited to c.onstrmdaou and tlu^ paying for hcwiu’h, the 
commissioners after completion of the senverH cannot hind tht* distrith. <ir 
themselves as a board by a contnud for watcu' for flushing.* 

40. Public Officers are Presumed to Bo Their Buty. In tlm ahsmic**? of 
proof to the contrary there is a prt'.sumption tliat (Jic public, oflictu’s do tlicir 
duty/ This may be an advantage to the c.ontractor if the legality <if his 
claims be contested on account of any (hu'tdiction <>f duty or extu^ss of p«twer 
on the part of the onicers/ Where the riMuu-d shows t la* letting of a cem- 
tract for building a bridge in a city at a priiu^ grtMlly excuMnling fen them- 
sand dollars, but does not show whether a tax was imp<wed (u* bonds issui'd 
in excess of that sum in any one year, it will he pn'sttmed tiiai the t’onneil 
did its duty in tliat respect. Tiie conmul having nrUnl upon piaintJIFrt 
account for the whole of the work emhracecl in said coniraegand having 
ordered it to bo paid, except as to a single item of wm*k whielt tlmparfiea 
agreed to defer, it will be presimed, in the alwencHi of anything in flic reeord 
upon the suhjiudrTuatter, tliat said lU’count wiw verified in the maniter 
required by the charter. In the ahsmu‘,e of proof showing that WiU‘k wm nut 
completed according to contract it will \m wdl presumed that the vity engi¬ 
neer in reporting a final estimate and the completion of the Wiirk. and llm 
city council in approving the report and ordinung the payments, diil findr 
duty.’ The one who attempts to show irregularities must prove fhat. tlm 


* Allmtiy (lily Natl. Bk. v. Albany, 02 N. 
Y. m 

•Shea /). Town of Milford (MasH.), 14 
N, K K(‘p. 7C4 f 1HS8]. 

»Matlhewson r?. (Irand Kapids (Mieh.), 
50N. W. R(‘p.65L 

'*PinoBluJtl Water & LigiitClo. v. Bewer 
District No, 1 (Ark.), 10 B. W. Hep. 576. 

Sec. 48. 


iVnIloy Tp. r. ICIinr him Ild-r, 
(Kan. App,45 Pne. Rrp, f.lHl 
® n<m'atd r, OKhkonh. US Wi-. :iM0 f 
’’ Bohnll a. Nelwall fhi,}, i||i |s| \v‘ U 

drnk'na r. SihIci iliid i, i 
N. Hep, 7 (iHHOj; C’Ideaeo Bl, H» 
to. tK Pheetbiua, m III. App, Ilia. 
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public officers did not do their duty/ Contracts of public corporations, made 
through their officers without autWity of law, are void, and the corporation 
may successfully interpose the plea of ultra vireSy settingup as a defense its 
own want of power, under its charter or constituent statute, to enter into the 
contract/ Where one has contracted with an alleged corporation, and is 
sued for failure to perform the contract, he cannot be heard to say that the 
corporation had no existence, and for that reason no contract was made/ 

41. Means of Obtaining Information.—Cautious contractors will ascer¬ 
tain the powers of individuals, boards, and committees in as quiet a 
manner as possible. The self-esteem of some officials, and the indignant 
spirit in which they resent any doubts expressed as to their authority 
to undertake and carry out projects, are enough to convince a shrewd man 
of the impropriety of seeking information directly from office-holders. 
Usually the documents of incorporation are public property, and access 
may be had to them at the government offices. The commercial stand¬ 
ing of a corporation may be had at the commercial agencies, and a well 
informed local attorney may be employed to give a reasonably safe opinion 
as to the legality of the act, or the liability of the company, or the extent o/ 
the duties and powers of its officers. A successful contractor will not sacri¬ 
fice any honest means to obtain and keep the favor of officials of large cor¬ 
porations, nor will he stupidly demand information of them which may 
offend when he can indirectly and discreetly inform himself through other 
channels, whether outside or inside. To secure such information is the 
legitimate business of attorneys and counselors at law, and they need not 
divulge the name of their client nor in whose interest they are at work. An 
engineer should appreciate that the contractors require such information, 
and he should provide copies of the act or charter under which the work is 
undertaken, so that bidders and contractors may make such inquiries as seem 
pertinent to their interests and acquire information of the work to be done 
Complicated questions come up, and many a contractor has performed 
work only to find when too late that his labor has been for nothing. An 
instance of the authority of a public officer is given in the following case: 
Where the legislature or congress directed a public officer, the secretary of 
the navy, to contract for the construction of public works according to a 
plan submitted previously and on file, and the officer directed changes in 
the plan and contract, it was held that the act of congress directing the 
officer to enter into the contract was not the contract itself, but that the 
officer who made the contract might vary the details, and that the rule 
regarding the effect to be given a contract with the United States was the 
same as in a contract between man and man.* 

^ Heilman 7>, Shoulters (Cal.), 44 Pac. * Fresno Canal & Irrigation Co. f>. War- 
Rep. 915. ner (Cal.), 14 Pac. Rep. 37. 

* Miller «. Goodwin, 70 Ill. 659 [1873] ; * Gilbert d. United States, 1 Ct. of Claims 

accord Ryan t). Lynch, 68 Ill. 160; Byrne 28 [1863]; Lord v. Thomas. 64 H. Y. 107. 
9. E. Carroll (La.), 12 So. Rep. 521. 
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42. An Agent or Fiduciary Can have Ho Interest in the Contract.—A 
directOT, public officer, trustee, executor, receiver, en^^ineer, or other iigtoii 
or fiduciary can have no personal interest in the contract of ilie (unapany, 
city, principal, or cesiiii which he represents. A tiirec*tor cannot heconui a 
contractor with his company, nor become a member of a company witli wlioiii 
the board of directors has made a contract for the ennOion of works, imr dmm 
in the profits of such a contract. If such contrmds are made they will \m 
held to have been made for the bomdii of the i*t»mpuuy wldudi iln^ iiiiwtor 
represents, and a court of ccpiity may tuanpel him to mu^ount for the profitw 
realized under such an agrecmontd Such si contrat‘t may he ratified !iy tito 
stockholders uud they may insist 14)011 the advaiitsi^es, or they may diwiffiriii 
it entirely. A president of a corporation who takes an asMi^^mnient of » 
contract for the construction of its works acts as a trustee and for flitt 
benefit of the corporation, and not as an assi^mee of the taudnudor/ A 
contract made by a city council in which one of its niemliers is intm'est#*ti 
may bo avoided by the city, and if the contract has not Imm perforimnl any 
taxpayer may restrain its enforcement.' It does not matter that the mem¬ 
bers who are interested in the contract voted against awarding the I'onfriict 
to themselves or their company.* ffiiie mayor Hhould not act ns afforney tir 
solicitor for the city of whitdi he is an ofluter wlien the city's charter furhi*l« 
any interest, directly or indinnd.Iy, in any contract, #ffic<\ <ir appointment.* 
The city cannot a(uu 4 )t a (tonveyam‘c of estate Huhjc(d a mortgage 

bold by the city soliedtor wlnm tlu' Hiatut(‘H prohibit any pu!»lic otlicer frmii 
becoming inteiH'.sted in any (‘ontnud, for the purtduwt^ ef property tfV I he 
state, county, or munitdpal corporation.* An allowanci^ to a piihlte otlicer 
by a contractor or employee out of iin^ profllH of a contract with tlieidly or 
government, however small it may he, is Hindi eudeneo of fniml aa %vsll 
invalidate the contract.’ A contract liy a fndglti agent to allow a roiitraclor 
alow freight rate in conHideration of a share of the prolita of bin coiitrnci,® 


»Porti) RusBod M Tnd. 60: Covfiiftoa, 
etc., R. (U) i), n(nv]vr. 9 BubIi 4tW: luro- 
pean Rv. (’o. v. Poor, 59 Mc!. 977; Fiilia* n, 
Jj E. & L. R. (’o.. 1 Am. Carp Cm, 9811, 
81 lad. 2H8 flH591; Ouild n. Parker, 48 N. 
J. Law 480; (}, a. & H. It Co. ti. K(dly. 
77 Til 420 ['18751 

nilBl'-y I. B W. Ily. Co., 1 Him 
202 [ 1874]: and ira 19 Am. Eag. Eacy 
Law 878, 874. 

'* M''Klhiiin(‘y City of B. (Neb.). 49 H. 
W. Rep 705 flHOll: Gas Co. n. West, 2B 
N(d). 852, folhir, d 

Ta. Co r». Rennet Ho , 4 
Pa. Dist. R(‘.p, 707 ; Fo-^tor t» Ciqa* Slay 
(H. J.), 86 All R(‘p. 1089 [18971- 


nVrat r. Berry fCa -.25 8 K Brp 
hii m- Hpeatmaa i tiiiui lAik.l. 24 

B. W, Hop, HH8, whvtvn 

of healtlj wm filowi'fl to rec'*»¥or on m 
qu$inium mrruii lor teiiiptiysirbm# 

II aoenei fito ftiflo 1 , hr*thrr, ot wife i»f m 
mayor mnv hiivr loi loiioo-ii In ft eoiifttief 
with tlfoeitv fPrlinj Ni'W Vorlt cCinn* 
PI I. 28 N. Y Hupp mn 

* Mnrnh r, HaitwrII. 2 (ihio N p :iM|l 
LImhoy r I'hr i hfy. 2 Pit I hi Cl 2 j iNhMl; 

Robinson r, PiUP-rMon (Mhb 1 . 89 ‘N W. 
Hep 21 (IHHHl 

* Bito lav r. Whlhnoi, 20 Id. App 218 

11HM7], 



34 


ENOINEERINO AND AECIUTECTURAL JURISPRUDENCE. [§43. 


or an agreonienfc by a bookkeeper to cliBclose the financial condition of hi® 
eniployer’B biusiuess/ are against public policy ami not enforceable. 

A principal who furnishes his agent money for investment is entitled to 
follow not only the property buugiit. but its proceeds, if sold, so long as 
they can be tracaul and ideutitied,'** 

Injunction will lie to restrain a school boanl from executing a contract 
with one of its own members to furnish supplies after the board has passed 
a resohition to pure.hase from said member; ami it is not necessary to wait 
until the (jontracd. is executed.® Injumdaon will lie to r<‘s(rain a public 
officer from entering into a (contract with himself individually to furnish 
supplies to a public; institution.® 

AHTIFK’IAI. CAHTUW. COHIM)RATK BOUIKH. 

43. Charter and Statute Limitations, (loidraid.s (an-ptjraiions are 
limited to the powcu-s given by tiudr (‘barters, ffiiie a{‘t c*reuting the; body 
politic*, the artitdes of ine.orporation, and tin* chartt‘r givi‘n l)y the state 
should therid’on*. b(* (‘.onsulted and t*arefully studied. A <*orporalion is a 
(!reatur(;of the law. It has no powtu's ('X(‘t*pt those expianssly grant(*d or that 
are niH^essary to tlie (*xer(*ise and c*njoynumt of tluKSc* expressly granted.* 
'rhe acts and utuleriakitigs must not exc‘e(»d tin; powers and privileges 
granted by the (‘.barter, for Hindi acts will he iiUra viren and without efTeot. 
It is not vested with all the eapacities of a nat.ural person or of an ordinary 
partnership, hut with HU(*di only as its (‘barter conbn-s. If it (‘xcimhIs its 
charter powers not only may the govtumnumt take away its <‘hart(‘r, hut 
those who have suhHt‘ri!md to its Hto(*k may avoid any (;ontrac‘t made by the 
corporation in e.lear excess of its powtu-s.^ A corporation is confuual in its 
operations to projects expressly enumerated in its cliarter or that an; strictly 
necessary to their performance. 

A c.ontract uUra vires the charter of a corporation is void. It cannot 
be made valid by any subse(|ueni act of the corporation;^ that wlfndi it 
cannot make or do it cannot ratifyd The static or sovm’eign powiu* alone 
can ratify a contract entered into liy a public C(n’poration which is 
ulira virUj and make it valid and binding^ The value of work done for 
a municipal corporation not pursuant to the charier cannot be recov¬ 
ered/ 


* Davenport v. Iluhie, 82 N. Y. Hupp. 
SOB 

* Ilnnling Field (Bup.). 87N. Y. Btipp. 
8911. 

^ Alexander II Johnion (Ind. Bup.), 41 
N K Hep. Bll. 

Hoani of 11pp Co. -n Hnilrond Co , 7 
Ann-r, Corp. Cas. 26; Davi^ r. OUi Colony 
K. C'o.,7 Amer. Corn, (’as 5411. 

10 . Old Colony E. Co., 7 Am(*r. 

♦ Hec 


Corn. Om. 540. 

®Hiiult Hte. Mare a. Van Deusan, 40 
Mich. 420. 

^ Hoard of Commissioners r. Tin* L. M. 
& li E. Co., 7 Amer. ('orp Can C6. 

** Brown n. Mayor, 68 N. Y. 280 
® Wallace t?. Mayor of H, J,, 20 Cab 181; 
hImo Zoftman t» Han FrancN’o «;nl20 
(*al. 407. 20 Cal 06, and I Dill. Man. 
Corp . S 872 [1878 edj. 

H5, infra. 
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The contractor, therefore, should not only satisfy himself that the officers 
or agents acting are the proper persons to enter into the contract on htdialf 
of the corporation, but he must also take notice of the lawful liinitB of the 
company’s capacity, that the contract is within the sco])e of the authority 
conferred by the act of its incorporation, and that the powers granttui to it 
have not been surpassed.' lie is bound at his peril to take notitui of tln^ 
lawful limits of its capacity," especially where ail acts of incorporation are, 
or are deemed to be, public acts; for every corporation organized muler 
general law is required to tile in the office of the secrid.ary of statt' a etud.iti- 
cate showing the purpose for which the corporation is constituttMl." 

Some cases of interest to engineers will illustrate the iuqxu't of this law. 
A water company in England Inid been duly iiu^orporaUul for (he supply of 
a certain district with water from certain sources within the district, and to 
do all other acts necessary to supply water to the iuhahitants acu'ordiug to 
the true intent of the act. In couse(pience of the iiuu’east'. in pepulatie!!, 
the supply within the district became insuffi(d(int both in (fuantity and 
quality. The water company ortiployed a consulting engiut'cr to make 
surveys and plans, and to r(q)ort on the feasibility of obtaining a sutrudent 
supply from a certain stream of water Iniyond tlui taunpany’s dist riel, the 
same plans and report to be used by the (‘.oinpany in its application to par¬ 
liament for powers to enlarge its works tunl to tunhnu^e this stream of water 
in its district. When the et\gineer brought suit for tln^ vahie <»f his servic'es 
the water company resisted payment on the ground that the n,td. of employing 
the engineer for the work done was Ix^yond its powcu’s. It was held by 
the majority of the court that the (a)iitraed. made for the plans and report 
essential to its application to parliament W(U'e not ne(a*HHarily illegal nor the 
contract void, but a strong dissenting opinion was d(div<u‘(*il by the minendiy 
of the court. The case is given to show how stricdly the (‘ourin may dtdlm^ 
the powers of corporations. Probably the dispoHition of the courts can 
best be shown by giving the last few lines (d the learned justice's dissent¬ 
ing opinion: """And when I consider the misedued that has betm done bj 
directors, under the temptations offered by iniercisted parties and (d.lmr con- 
siderations, adding to the schemes in which parties have comtributed tlndr 
capital, I own, hard as it may be in a particular case, I am sorry that a lesson 
should not be read that those who d(‘.al with direciora must sec ilnii limy 
have authority to hind tlieir companies, or must trust the dinadors person¬ 
ally, a consideration which will make both parties more cant ions in their 
speculations with other people’s property.”^ 

Likewise it has been held that a railroad company has no power io employ 


* Evans on Agency, pp. 26, 211.312; 
Bavist). Old Colony ft. Co., 7 Atner. Corp. 
Cas. 549; Liitier ■?). Jayne, 124111. 123. 

^ Keating d. Kansu.s City, 84 Mo. 415; 
Turney Bridgeport, 55 Conn. 412; Tren- 
ton Loco. Wks. tj. United States, 12 Ct. of 


Ch 147; and Vi lage af Km* i\ Cm 
Glass C’o., 1{) Ohi(j Gir. (3. Hrp. HCii. 

^ Davis V. Old Coltniy R (h,, 7 Atnvr 
Corp. Can 543. 

^ Bateman ii. Mayor, etc., 3 H. A N. 223. 
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a mining-engineer to examine and make a report on mines of whicli the road 
is the outlet, and that the railroad company is not liable to him for his 
services, even though its business is benefited as a direct result thereof.^ It 
would, without doubt, have been otherwise if the railroad company's charter 
permitted it to operate mines or engage in mining. 

Another case arose under a contract by a corporation organized for the 
the purpose of purchasing, taking, holding, possessing, selling, improving, 
and leasing real estate and buildings, manufacture, lease, sale, use of build¬ 
ing-stone, lumber, and other building materials,^^ by which the company 
agreed to pay for services in organizing stock companies to locate and en¬ 
gage in business upon its land. The contract was declared ultra vires and 
void. If the contract had been performed, and the corporation had received 
the benefit, it would have been estopped from availing itself of such a defense.* 

A contract by a railroad company to aid in the construction of the road 
of another corporation in another state is illegal, though it also provides for 
the construction of a branch to its own road.* 

A subscription for stock, in a company which employs and uses certain 
articles, by a corporation chartered to manufacture and deal in the same 
articles has been held beyond its powers.^ The construction of a levee has 
been held without the corporate powers of a village,® as has the reconstruc¬ 
tion and repair of a building which had been partly removed for the exten¬ 
sion of a street.® 

44. Other Restrictions to Which Corporate Bodies are Subject—Cost Must 
be Within the Appropriation or Limit of Indebtedness.—The contractor must 
ascertain if there be a charter or constitutional limit to the city^s or com¬ 
pany's indebtedness, for when that limit is reached it cannot create a new 
debt.’' The contract should not create a debt in excess of the fund appro¬ 
priated for the purposes of the contract,® for the amount that it exceeds the 
appropriation cannot be recovered.* The contract is void as to the amount 
that the indebtedness incurred by the contract exceeds the limit fixed by law.‘* 


* Georp^ v. Nevada Coni. R, Co. (Nev.), 
88 Pac. Rep. 441; and see Lewis v. Colgan 
(Cal.). 44 Pac. Ren 1081. 

’'Schnrr v.N Y. &B Sub. Invest. Co. 
(Com. PI.). 18 N. Y. Supp. 454; 16 N. Y. 
Siipp. 210. affirmed. 

*Bo.stwiok n. Chapman, 60 Conn. 551; 
and Cunningham -u. Mass^na Sp. R. 
Co. (Sup ), 63 Hun (N. Y.) 439, 18 N. Y. 
Sunp. 600. 

^Knowles v, Sandercock (Cal.), 40 Pac. 
Rep, 1047. 

^Newnort « Batesville & B Ry. Co. 
(Ark.), 24 S. W. Rep. 427. 

® Sceery v. Springfield, 112 Ma-s. 512 
[1873]; see Prairie Lodge v. Smith, 58 Miss. 
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App, of City of Erie, 91 Pa. St. 398 
[1879]; Soule v. Seattle (Wash.), 33 Pac. 


Rep. 384; Perkin son t?. St. Louis, Mo. 4 
App. 322 [1877]; State v. Atlantic City 
(N. J.), 9 Atl. Rep 759 [1887]. 

® Turmey v. Bridgeport (Conn.), 12 Atl. 
Rep. 520; Dhrew «. Altoona (Pa.), 15 Atl. 
Rep. 636. 

* Atlantic Ci’y W. W Co. u. Reed (N. 

J. ), 15 Atl. Rep. 10; Culburtson u. Fulton 
(Ill.), 18 N. E. Rep. 781. 

Culburtson v. Fulton (Ill.), 18 N. E. 
Rep. 781 ; Turmey «. Bridgeport (Conn.), 
12 All. Rep. 520; Kingsley u Brooklyn, 78 

K. Y. 200 [1879] ; Boston Elec. Lt. Co. tj. 
Cambridge (Mass.), 39 N. E. Rep. 787; 
Lamar Water Company v. City of Lamar 
(Mo.), 26 S. W. Rep. 1025 ; Georgetown 
W. (3o. V. Central T. H. Co. (Ky.), 34 8. 
W. Rep. 435. 
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When a city charter provides that all contracts shall be countersigned by the 
comptroller, mayor, and clerk, and that the comptroller shall have made an 
indorsement thereon showing siifiicient funds are in the city treasury, or 
that provision has been made to pay the liability that may arise under such 
contract, it is essential to the validity of the contract that it have such sig¬ 
natures and indorsements The execution of a contract by a municdpal cor¬ 
poration gives rise to no implied warranty that it has power to make assess- 
ments with which to pay for work and materials under the (Contract., and 
when a statute authorizing the assessment v/as adjudged unc.onstitutional 
the contractor was unable to collect what was due him/'^ The city will liot, 
however, be relieved from liability for negligently delaying to raise fumls by 
assessment when it has contracted to pay the cjontractor out of such a fund.*' 
It seems that a contract for the performance of work or the furnishing 
of supplies need not be referred to the city treasurer for liis certifuiat(^ that 
there is sufficient unappropriated money in its treasury to meet its re(pure- 
ments/ The contra(‘ior is supposed to know the povvauvsof the otlic.ers with 
whom he is dealing, and the (joiirts hold that tiusre is no excuise for his not 
knowing the limit of indebtedness fixed by the chart(u* or legislative act, and 
the amount of the appi*opriatiou. Such ignoramus will not avail in an action 
for the contract pric(i/ 

45. Appropriation Must Not he Exceeded.--—The same law holds whem the 
amount of an appropriation fora speurifie, job is limited; tln^ cost of the work, 
mchuling extras, iwmt not exceed tlu‘. amount of the appropriation. If it 
does, the city or town is not liable for the (‘.xc.ess ovtu' and ahova^ tlnuippropria- 
tion.** So when momy was appropriated by a town to build and funiisli 
a town hall, and a contract was awaixhsd for tins erecd.ion of a hail at a cost 
equal to the full amount of the appropriation, it was hedd that iln^ commit¬ 
tee exceeded its authority, and that the coniractior (jould not re(*over a part 
of the appropriaiioti sot aside to furnish the hall, nor for the c^xira work lie 
had done; and this decision was made in the face of the fn(d. that a number 
of the citizens had agreed to guarantee the furnishing of the hall if the com¬ 
mittee would expend for the building the entire sum appropriaUsl.’ A con¬ 
tract for twenty years, or for an indefinite period, cannot he sustained as a 


^City of Superior t?. Morton. Itep. 

857; HolmcH 1 ). Avondale, It Ohio (dr. (U, 
K. 430. 

Barber Asphalt Paving Oo. i?. Harris¬ 
burg, OS F(m1. Uejn 505; nefi. ako (lonmOly 
tj. San Franei.H<a> ((5d.), 33 Pa(‘. U(‘p. 1100. 

* Little 0 . T^)rtland (Or<!g.), 37 Pae. R(*p. 
911 ; ^nid ftee Souh‘ v. 8(;uttit! (Wash.), 33 
Pae. Re]). 3S4. 

^ Lamar WaUTCo. v. Lamar (Mo.), 20 H. 
W. Rep. 1025. 

®Gutta Percha Co. Ogalalla (Net).), 


50 H W. Ri‘p. 513; (‘rfimpton ts Varna H. 
Co., fj. R. 7 (3i. 50H; Keating v, Kansas 
Cilv. HI Mo 415; P<'rkin.s-‘n e. St. LoiiR, 
4 Mo. App 3‘32|1H7T|: Tnrniey a. Bridge 
port fC(*nn.n 12 Atl. U(‘p 520.’ 

ti. Hridreport t(t«tnn.). 12 Atl. 
R<‘]n 520 N'lsot) a. .Mityor. 03 N. 

Y. 535 [!H70|; (//.w (Jalve.ston a. Devlin 

fl'ex.). 19 H. W. Rer). 305; King.MU‘y 
Brooklyn. 7H Nf. Y. 200(18791. 

’Town of Westminster v. Willard (Vt). 
20 Atl. Rep. 952. 
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contract Cor ten years, but Ls entirely void wluni the eitj is unthori/i*ii laecui* 
tract for a period not exe.eedinix ten years. * 

If the pubii(5 records fully disclose all tin* facts fd the ease, and the euu« 
tractor was in no way luishHi or dcnadveii i»y the reiau'th of liic loua hoard, 
then the town is not liaijle on the eonlruel or for flic re.i,ooia!»ic uilui» tif flu* 
etructurc wlaui puhlit‘ tdFuHTs willuuil flie rc<|iiisiit* power do cuiiir.iti un 
behalf of tlie town, I'Vt'U tiuup^h the si met lire i.^ uccop:cd afirr i: CMiiijdt.. 
tion and used by the puldic ^luierallyd Aet'cpiaiicc of ifie work will nut 
alTcad. a ratilhadbun of tlu5 (‘oniraeld luu* will aii\ ^u!iu»|tic!0 aof un ih,^ pm^t 
of tin* ttnvii (U'city prevtuil it from ilenyini^ the \aluhp\ of 'Oich eoiiir.iof.' 

If the cu>uiraei price is within llie amount i»f I he :ippro|frial ioii n i-, \aiid» 
even though it reserve.^ autlmrily ti> make such cliiiiiurs of ilriad a* mav he 
necessary, ami thoui^h it authoriztrs fht* eiiidiictu' to liricriiiim* un’ puce of 
extra work nupiiredd A churUu* I hut iiiuhori;^cs a taulaiii oaaiiii/ c\|iciiiiu 
tnre, over and ahtn'c (‘tniain n'pairs, fur liic hiiil*liii|» *»f lu-w hridcc oin ttiiole 
or in part, does not pnnmnl the I«'l!in* 4 of a .sinetc eonirad fur a ni4ih.n» w iio;,c 
total cost shall excecni the annual appropriafitmh The fai-i ima liicr** is no 
money on hami with whicdi to pay fur ilnduirk tbtr, imi rncicr flic ciuiiract 
invalid where a road and hrid|4e ta\ has been leui^d ti>r tlie riirrcisf lear, 
though not rcd!ec‘ted/ If the taw retjiiires iliaf pr»n'i-'Uun Miiull It** iiia*!u for 
payments under such camtnuds tlu^ iiecfU‘:4ary finith iiniHi lie proi idud iiid.irc- 
hand.® The indebtedness of a city <*:iiiiio| incrcii.o'if biuund the limit 
fixed, by contracting for an eleelriediglii pbiiit !«» be luwed by it; rmch an 
executory contratd, is forbidden/ 

46. Th©LegMatnra pr Congress May Eatify Ih© Goalract. -If ?hc jiiiircr 
to contract has !)een dcrivt^d from the le<d‘d:if lire ii coiitripi fur a .Miifn tliat 
©xceeds tbeRuin apprci^priateii mav b*^ recitr*'iiir.ci!, Maie-Uuinffb atid in.idf^ i-ilifi 
by a subHefpieniact of the hed^'^haturc, and ile*cufprau! *r m 4v fleet iiniini.yii 
his action upcm the contract agatiisd the citv 11i»- c.enriie! can be rn?ilied 
only by making an appropriatiuii cfiineiAv fur purfuniniiicry* Tim net 
of the voters of a town wibscgiieiii!y vutifig an mifii fur tint cum* 

pletion of a siruidure will not riittfy itii invalid c.ififniufy* 

A contract invalid for waiittif Ie| 4 iHliitive anllmrity imiy be iimdii inilid by 


* Mfinlnittim T (\>. Day ion (V, V, A- 

59 Fed. Ilf‘m im. 

^Hfdt (Teek tt. Brldit*’ C’«*. (ICiiti.i 11*1 
Fiw li-p. noil 

» Nawpfwt 1^. IkieHvillc A 11. Uf, (\k 
(Ark.b C4 H. \V, Ucp. 4V7. 

me., fi. Murphy |Mtel. 51 B. W, 

Bap. 7H4. 

^Kine^sley «. Brooklvn. 7H H, T 

(ITOb 

•IIowardff.O'«hko«h fill Wk ltllfl||N7a|. 
Sullivan Comrnteiiinar^* l!4 III. ‘*51' 
Smilie «. Fresno Co, (Cal), 44 Ike. liap* 


tin i r Idtiriiifiill, || 

Cl!i|s^ fir m* Ii p lup 

• K'ilici 4 luO- . , r, I e; 11^ 

7!H 

* S i!| r B .flirt still rn f W. IIS. 

E. ICr|» dll 

C!I\* V nm, iHTitk 
gi>0 tiigft \ti'W i r I l?lr.?ieii II W, 

C*e . Ill Huf* t *1 Jlrfi III 

Frirln < *u r ^Icalftlk f |i I. 
MS W Ib p nni* Hliipiiisii «» BlalP, 4*J 
Wf*!, iin 

ICifiif r Mmltwkn Cfi Ilf H. W. 

Kfp. ilill 
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a sul)Hei|Uoui of ilu'loi^i.s!aiun\* hiil Kiu^h uiiautliorized contract ix not 
ratitUnl by a spc(‘ial a<‘t atUtujrizinjjj {lie (‘outracd.or to huc for tlu^ value 
of cxtraH.’’* It has Ihhui htdti that tlu‘ h^ii^islaturt^ t‘.ouhi rc(|iure county cann- 
nuHsioners to providt* fluids to pay for tlu^ erection of puhlic huildin|rs^ if 
in ^ood eonsidtou'e tin* tamuty or tdiy ou^lit to pay, aithouoh there was no 
le^j^al liahiUtyd A city (‘aiuud-, it stHUus, hi' compelled to stand tlu^ whole 
cost county Imiliiings/' Mtm(*y raist^i hy taxation for tin! special purpose 
of erecdiiyit a Sidnuddmihiin^ cannot he ilivt‘rti»(i hy an act of the legislature 
to the purtdiasi» of a sitt* for a norma! sedund in saitl city, without the assimt of 
the tdty or its inhahitaut s.” For the h‘oislaturc to nspure a claim to he paid 
tlnu't' must hi' an ohli,i,mtiim cdlher moral or i‘([uitahh‘.'^ d’he constituiiou of 
the Uniteil States ami of tin* stativs iltmitvs the le|;’ishiturti the powtu' to pass 
laws impairint^ tlu'ohli^i^at ion td' eoiitrai’is, and this limitafJim applic's as well 
to (‘.ontracis mailt' hy tin' state as to tlmso made hy individuals/ 

An injiuu'tion will m»i lit' a^minst a builder tt) pn'vmit him frtmi proceed¬ 
ing with thi^ work : tiie tnvnt'r's nmu'dy is to ri‘fus<' to ratify or conOrm the 
contract ami deftnnl a;^uunst an action for tlu^ tarntraet pri(*e/ 

47. Cases Where Appropriation has been Exceeded. > !n determining 
whi'ther tin' limit has hetm exet*esled nunu*r«m.s dt't'isions have lasm made 
that hIusI Sium' Hirht <m the ipiesthm. It has ht'im lu'hl that cendideatOB 
Jssmul !)V a eit.v n^^ninst lt»H in pu\nnmt for tin* t'oimt.ruetion of Ht'Wt'rs, the 
Hium' hein^* payalde in m*ven annual installmmifs with inttu’esl, tlo not ereaie 
an iiitlehii'dncsg within the meanin.'^ of an aet limiting tin' iinh'htedrn'ss to 
5 piuma'iit ijf the value of its taxahh' proptaiy/*’ (Hmr/^es that have been 
improperly ininh' aiudnst the fun«l hdnmld he rejected ami deducdisl to 
ascertain fin* matlmum halanee avuilalilc.^* If a special tax for paying rent 
for waterworks, Pnrether wifli tin* |.p*neral tax, exc-eeds the constitutional 
limit,the contract is voi«id'^ Imlehiedm'ss lieyond the consttfiiiional limit at 
tint time of tin' injury is no ilefense to an action n*^uunHt a city hu* damages 
on ai'eoniit of an injury t'lmse*! hy m*gligem'e in the eoiiKtruetion and 
mainteiiaiict'of its Htreetsp* Idic issm* of honds is an imh'liteilncHs/^ 

The dialiurscnnuit td tin* fund sliouhl fat watched hy the contractor, that 


*Ikll ft. Fre»fd!o C!o. (Tex.h 1J7 8. W. 
Ib'ie 7<r3. 

« NIcliidi V. Btiite CTi'id, 113 B. W. Htip, 

m, 

VaatiilMsIoaerM t», Feoplix 5 Netn 127 : 

Cnsilhmt n, Htipi’rvl*iori4 (On'iifUiao t'O.* 1*1 

N, Y. I m. 

^Tlioraiwr. fwlanik 24 Wend. fK. YddS, 
amt cnMtH eiimi m Aiti<*r, h Eng, Eiiry, 
Ijiw ilfll. 

H’allfim % Hfigirmw. fifl Mit'li 7. 

•Htiiiefi Treiimtrer, 22 WH IIW IIHSrt|. 
^15 Ainer. ^ Em'. Knev. L’lW Idtll. 

« Dmmldi New York Htale, HU N. Y. 

m 118821. 


»Joint Belifiol Dlst. ft. Held (WiH.)Jl N. 
W. liep lOHO 

^“Ihivln p. Fes Moines (fad, 82 N. W, 
Hop. 47n |IHH7); <h’iint n. Ikven|loit, 8(1 
Iowa ailo ; (IlntfHi e. Walllker I lowai, OH 
N. W !irp. 481 ; hut fifp Ht»ule e. Hi’aiilc 
{Wndi K nn Far. 10 p. 8H4. 

** Kingaley e. llr<H>klyn, 78 N. Y, 200 
118701. 

fijinnir Water Ck). i», Lamar (Modi 20 
H. W, Hrp. 1025. 

^^Ilartht e. I>es Moines, BH Iowa 414 
f 18741. 

^'‘Beott e. Ikvenport (fa.), B4 la. 2(W. 
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the fund be not exhausted and his labor be without remuneration ; * and 
wiien ine contract price is the full amount of the appropriation he should 
ascertain by what fund any extra work ordered is to be paid before perform¬ 
ing it/- Changes and alterations imposing a greater liability are void, and 
pay therefor cannot be collected.^ 

48. Unincorporated Organizations as Parties. — Such are associations, 
societies, clubs, and congregations who get together and agree to undertake 
or promote certain plans and schemes for their own or the public benefit. 
IJsually the powers and resources of such organized bodies are indetermi¬ 
nate, and even when the necessary funds are subscribed it is a question as to 
how many of the subscriptions can be collected. Contractors and engineers 
who undertake work for such associations, and who are not well protected by 
liens, bonds, or paid-up subscriptions, or are not well acquainted with the 
subscribers, will in making their estimates allow for losses and the possible 
failure to carry out the project. When an unincorporated association enters 
into a contract, the individual members are liable either upon the ground 
that they held themselves out as agents of a principal or because they are 
themselves principals. Persons who engage in an enterprise are liable for 
the debts they contract, and all who assent to the undertaking or who sub¬ 
sequently ratify it are included in such liability.'^ If a committee has been 
appointed to make arrangements they become individually liable for work 
done and which was procured by a subcommittee of their number, although 
in making the contract the subcommittee assumed to act as officers of the 
association.“ If a joint signer of a contract who represents the other 
signers in superintending the work makes changes in the terms of a contract 
he is personally liable, even though the contractor had full knowledge that 
the change was unauthorized and unknown to the other signers.® If the 
contractor, architect, or engineer be one of the promoters and is himself a 
member of the association and has to bring suit for his services it may puz¬ 
zle him as to whom he shall sue. If the relations of the subscribers par¬ 
take of the nature of a partnership, then they are liable both joint and 
severally."^ In dealing with incorporated religious associations special cau¬ 
tion should be exercised, for in several states they cannot be sued.® 

49. Subscribers to a Project.—It has been held that an association of 
subscribers to a project to obtain a bill through the legislature to build a 
railroad was a partnership, and that the engineer, who was one of the sub- 


^ Turmey v. Town of Bridgeport (Co n.), 
12 Atl. Rep. 520. 

^ Turmey Town of Bridgeport (Conn.), 
12 Atl. R *p. 520 ; Richardson v. Grant Co., 
27 Fed. Rep. 495. 

*King V. Mahaska Co. (Iowa), SON. W. 
Rep, 636 [1888] ; but see Shea v. Town of 
Milford (Mass.), 14 M. E. Rep. 764 [1888]. 


^ Lewis V. Tilton, 64Iowa^220 [1884]. 
®Fredenhall v. Taylor, 23 Wis. 538; 
Landiskowski v. Lark (Mich.), 66 M. W. 
Rep. 371. 

®Gutherless v, Ripley (Iowa), 67 N. W 
Rep. 109. 

Davis t). Shafer, 50 Fed. Rep. 764. 

® 29 Amer. & Eng. Ency. Law 864. 
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ficribern, c^oultl nc^t sue one of bin anHooiaies in the achonie, a copartner, for 
the value of liw aorvituvs. He ahoiibl have aued the finu,* It lui^ht make 
some diiTerenee wiiether the .subseriptioiiH were for stock or merely a dona¬ 
tion. d’he mtu'c art of .suhHcribin*^ to a projeid tioes not ordinarily create a 
partnership unles.s it in the nianlfinst iutentu)n of tlie parties.'’* ddie signers 
of a Hub.seription puptn* in tin* ordinary form are liable Kevtu*ally, and not 
jointly." Haeh KubHcudber is liable for t!n‘ amount of his Hubscription, and 
in no way respimsibh^ for tlie paynieiit <d tlu* Hums Hubsmdbed by otluu's.'* 
Uudi*r a etmf raei Indavtam H«*veral farmers and a (‘.onstnudaon i‘ornpany 
to builti a fu(dory» which eoiitaine 1 the provision that ** we, tlu' Huhseribers, 
agree to pay '' tlu» agn*ed amount ftir the facdory* and a provinion that the 
Hubscribors Hlumltl form a (‘orporaf ion, willi sloek in pr(^porti(m to their paid- 
up initu’cst, eacii subHiudber to be Halih' only for tlu^ aimumt Kulmcudbetl by 
him, it was held that the eoiUnud. was Ht’Vera}, and not joint, and that each 
was liable only fiU’ his proportion.^ Wlnm snbsmdht'rH liave nigntal at dif-^ 
ft'nmt fino’Hantl plaees, aiul witInuit knowing wind.HuliHeripf.ttmH will be sub- 
Hci|iienlly inadts t*r by whom, the (‘oiitraet ibe^s not liiiul eatdi .subHcudbctr to 
pay the tui!ire hinn.* If tlu^ amount of Hulwtu'iption is sid* (jpposite iuich 
sub.st‘riin‘r*s name, the liability of t*at‘h is as tdTetdualiy limittnl as if such 
aimutnts bail betm (in wtinls) linuted in the fiody of the ctudratd,.® A Hub- 
i4criber eamnd. esiaipe pnymimi of bis substu'ipfitm by an averment that he 
notiticd plaint ills that he liad (Uineideci hts Huhsc’ript ion Indon' th(\y hatl ex- 
peiidetl money or piudorimai labiw tinder the eotitraet, then* ladng no aver¬ 
ment that the «’aiieeilation was mndt» before plainiilTs ueeepted the eontractJ 
If a camtracfor would rfH'over a balance due ami unpaid for tlie erection 
of aHlrnctiire he cannot, sue all tlie Hubscribern jointly, Inii filioubl proceed 
ligaiuHt those i4iilisc’ribf»ri>i wlio are in tlefaull, or at Imwt Iuh declaration 
should allege r’eiiiiin siiletcri!»ers in default/ The c|ueHtion niiglit he asked, 
How m lie to know wlio are in default ? If the aHsoeiation of Hubserihers 
IniH liinm ineorporaffMl, if seems tlie mintratdor may not Imve a nundianieds 
lien on t!ic joint properly for tin* !ialiiU(*e of I tie price for w’ork done under 
confraet with the Hiibscribers* unlt*Hs it (tan be shown that tlie tmrporaiion 
adoplcfi file euniraef of its primiofersd* 

ddte payee natnetl in the suliHeription may maintain an action, an can any- 
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body selected to receive the money in the manner required by the terms of 
the paper.^ If no person, committee, or board is designated in the paper 
the payment many be enforced in the name of the remaining subscribers, or 
by the association as a body, or by a building committee appointed by the 
association.' If the subscription paper stipulate that the sums subscribed 
would be paid to any person who would erect a structure it is like a note 
payable to bearer, and the subscriptions may be collected by any one who 
builds in accordance with the specilications of the paper.' If the associa¬ 
tion has been legally incorporated the action should be in the namcj of the 
corporation.' If one of the subscribers has been anthorizcnl to a(‘.t for the 
others and has incurred expense or advanced money on tlu^ faith of the sub¬ 
scriptions he may sue other subscribers refusing to pay and in his own name. 
Such is the case where one has acted as superintendent or a contratstor and 
carried out the plan contemplated. A good illustration is alTorded in a case 
where a college class at a class meeting voted to publish a class-book, the mem¬ 
bers voting or assenting to the vote were held personally liable for the ex¬ 
pense, at the suit of one who printed it, under a contract with a member of 
the class elected business manager of the publication.^ Agreements by sub¬ 
scribers to pay a person their respective subscriptions upon the cu'eetion by 
him of a certain structure may bo enforced when the structure has been 
completed, even though the subscribei's among themselves have not per¬ 
formed their mutual agreements.^ 

Subscribers are bound by stipulations and conditions contained in the 
subscription paper, and none other can be showti in (u>ntradi(;tion to 
them. The subscriber cannot go outside the written <u)niract to show dif¬ 
ferent terms,^ such as misrepresentations, not iiu'orporated in the stib- 
scription paper.® In the absence of fraud, parol evidence is not luimissible 
to show that the subscriptions were not to be payable except on certain other 
conditions not mentioned in the subscription paper. Thus it cannot bo 
shown that certain materials were to be used in a l)uilding to be built out of 
the fund subscribed,’'or that the contract was to be let to the lowest bidder/ 
or that the structure was to be completed by a certain date/ 

60. Second Party Hot Named, but Determined by His Own Act. —In 
many cases the contractor or second party to the contrac.t who is to i)erforin 
or who has performed the consideration is not named in the ofTer, but any¬ 
body who may accept the offer or perform the consideration may become 
the contractor. Such contracts are those created by the pi^rformance of the 


^ 24 Amer. & Eng. Ency. Law 8B9. 

^ 24 Amer. & Eng. Ency. Law, 389, 840. 
* Cooper V. MoCrimmin, 83 T('X. 888. 
'^Wilcox V. Arnold (Mass.), 39 N. E. 
Rep. 414. 

® Davis 1 ), Johnson, 49 Mo. App. 240. 

*24 Amer. (fcEag. Ency. Law 841. 

* See Secs. 


'^aenier t). Churcli (Neb.), 62 N, W. 
Rep. 51. 

Hl<K>p«*rt>. MeCrimmln, 88 Tex. 8H7. 

* Miller 13. Preston, 4 N. Max. 814 ; and 
see McCormack v. iieece, 8 Green (la.) 


(-131, iitfrck 
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consideration stipnlatccl, as by tlio apprehonsiori and arrest of a criminal 
under a public oiler of a reward, or by being the higluvst bidder at an amdion 
sale, or the lowest bidder for the performanco of public works. To IxH'omo 
a party to such a contract the person niusb bring himself sirietdy within the 
terms and conditions of the oiler, or the rules and regulations pri5s<u*ihed at 
the sale or in the advertisement for bids or pn'posals. In ac-cepling ari oiler 
of reward a person must know of the oiler, and perform the consideraiiim 
with such knowledge, to become a party to the (‘.ontracd. In auedbm sales, 
as in bidding for contract work, the contra(‘-tor he(‘.onies the ollerer ; ami 
if the sale is without reserve^' or the letting ahsolutcly to the hjwest bid¬ 
der, then his becoming a i)arty to tlm contract dependH upon wind,her he is 
the highest bidder in the former case and tlui lowest bidden in tlui latter 
case. The fact that his olTer is the highest in the one case or the lowest in 
the other case does not make him a party to the ta)ntra(d., but it givt^s him a 
right to a contract. To become a party to a contract tiio olTer of tin* bithler 
must be accepted either by the auctioneer kmn'.king down the gcjods, or by 
the formal acceptance of the proposal, as by awarding the contnud to the 
lowest bidder. 

The subject of proposals and lowest hiddtw is of spotdal inten^st to 
readers engaged in construction work. (lonsidtn*ahle spatn^ has Ihhoii given io 
the subject in (Chapter VL IduMoistom of hd.tirig <‘ontrae(s to the hnvtnsi 
bidder, which is so universal in public, work, has lusm pndil'H! of law-suits. 
The largo amount of money involvtsi and tlu^ dt^sirc^ oti the part of imm in 
oftico to reward their coustiiuentH have promotiHl sharp pratdace of every cM»ler 
and design. Therefore smdi contratds retuuve tlie eluw*st surveillamm 
the court when they (some before it, and in (!onse(|nem*e thennd the law 
regarding contracts to lowest hiddtu's is pretty w(di chd(nauimnh 

61. Charter and Statute Kequirements Must be Strictly Carried Out. * 
Whcrcj dinudions and pnauHslings are preserihtsl by whieli ilie eorpcraiicui 
is to let the coniratd. or conduct ilu^ work, t!u‘H(^ directions and instrmdimis 
are imperative, and any neghud. or deviation from tluun will \m fatal to the 
validity of the (mntrae.L* In an acd which decdartsl timt a Iniard of ptihlii^ 
works ''may ” advertise for proposals and the (Contract he givcm fo the h.ui*-t 
bidder the court deedared that the W(wd "may’" must he eonstnied tci 
moan "shall.’’® The illegality of the (U)iitra<d may he asHcwicsl by any party 
or interest/ 

When it was left discretionary with commissionm’H to employ iluur own 
labor UTul purchase their own materials and construed waterworks, or ilu^y 


* Sedgewick on Const, and Btat. Law 
n68-S7B; ncnidcrson v. Unittnl Btatrs C:t. of 
Claims, Dee. Terra, 1808, per Omi*y, 0. J. 
pp. 75-8a. 

* McBrian Grand Rapids, 56 Mich. 05; 
and aee Santa Cruas Co. a, Heaton (Cal), US 


Pa<\ Rep. 605, 

* |{fmpf» r. Bwttny,56Mfeh 515; 

Munie (torps, § <185; Br!e«'*« Plfra 

Vires 45; Klnilra CJiw <!o. r. Kbit Ira, 3 Alh. 
L. J. B03; liandolph Ctn Jones, I 
an.) 105. 
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could let the work or portions of the work by contract, it was held that, 
having elected to do the work by contract, they must let the contract 
strictly as provided by law, and material deviations from the methods 
imposed rendered the contract void and the contractor without remedy.^ 
Such legislative acts are not directory but imperative in their requirements, 
and when a statute or charter declares that work is to bo advertised, plans 
and specifications prepared and published, bids invited, and the contract 
awarded to the lowest bidder it is a formality that cannot be dispensed 
with.“ * 

52. Ho Recovery can be Had for Work and Materials Eurnished for 
Public Work Contrary to Law.—Any irregularity, gross mistake, fraud and- 
collusion, or any circumstance that tends to foster favoritism or to prevent 
fair and honest competition, may suffice to render the contract void and to 
deprive the contractor of any returns for his labor or materials. This must 
necessarily work great hardships to a contractor, it is imposing upon him 
great burdens to ascertain and watch the deliberations of a board or city 
council; it is impossible to ascertain the mistakes and collusions of their 
officers and agents;—but the courts maintain that, though the law may work 
hardships, it is better that an individual should occasionally suffer from the 
mistakes of public officers or agents than to adopt a rule which, through 
improper combinations and collusions, might be turned to the detriment or 
injury of the public.^ This rule may seem unjust to a contractor who, with¬ 
out having considered whether the law has been complied with or not, has 
performed labor and furnished materials for a public corporation, and 
expects compensation therefor, the same as if they had been done or fur¬ 
nished for a private individual. But, nevertheless, the authorities hold that 
a contractor when dealing in a manner expressly provided by law must see 
to it that the law is complied with. Where work is done for a city without 
authority the fact that the city is benefited thereby does not establish its 
liability to pay for it.'^ 

53. The Law will Hot Imply a Contract which the Law Forbids.— 
The general doctrine unquestionably is that when one receives the benefit 
of another's work or property he is bound to pay for the same, and this doc¬ 
trine applies as well to corporations as to individuals in cases where 
there is no restriction imposed by law upon the corporation against making 
in direct terms a contract like the one sought to be implied; ^ but where 
there exist legal restrictions which disable a corporation from agreeing in 


^ Dickinson d. Cit}^ of Poughkeepsie, 75 
H. y. 65. 

® Davison v. Gill, 1 East64-71; Peoples 
Ahen, 6 Wend. 486; Briggs Georgia, 15 
Vern 73. 

® Whiteside v. United States. 93 U. S. 
247-357 [1876]; Hawkins-y. United States, 


y6 U. b. 691 110771; JMash v. St. Paul, 11 
Minn. 174 [1866]; Burrell u. Boston 

(Mass ), 2 Clifford 590 [1867]. 

^ Springfield M. Co. r. Lane Co., 5 Oreg. 
265. 


^ Cases collected, 29 Amer. & Eng. Ency. 
Law 864. 


* See Chap. VI, Sec. 138, infra. 
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express terms to pay money the law will not imply any such agreement 
against the corporation.^ The law is based upon motives of economy, and 
orginated perhaps in some degree from distrust of officers to whom the 
duty of making contracts for public work was committed. If contractors 
were allowed to recover the reasonable value of their work, or were allowed 
compensation to the extent that the corporation is benefited, it would afford 
a means of evading the law. Contractors could combine, conspire to not bid 
against one another, bribe public officers to accept their proposals, and if 
detected recover the reasonable value of their work and materials, and thus 
defeat the very object of the statute.'^* No implied contract (‘.an bo inferred 
from the fact that the structure is subsequently used by the public." 

Attempts have been made to give detailed estimates of the kinds and 
quantities of materials and work required, and to omit from the speedfic.ations 
and plans such materials and work as may be encountered that would greatly 
increase the cost and which are difficult to determine in advance, it being 
the intention to have such work done by outside parties or by the contractor 
at a reasonable price. Such materials are hard-pan, rock, and quitdesand. 
If under the statute contracts can only be lot to the lowest responsible bidder, 
then no other manner of contracting can bo legal, and any bid or contract 
which leaves the payment for a substantial juirt of the improvoruont coti- 
templated, either' in work or material, to private agreiunont, is contrary to 
express provisions of law, and void.** It seems that if the exhuit of such 
extra work and material cannot possibly ascertained in advaruan (‘ven 
approximately, it may be proper to mention sncli (‘.ontington^ies in the spend- 
fications and contract and to provide fen* paymemt for sneh extraordinary 
contingencies at what the extra work is n^asotmbly worth; by measure or 
weight, as per cubic yard or per toTi; but such a course (‘.an never be 
necessary where, by the exorcise of reasonable diligeiun^ and suitable 
investigation by the city surveyor or other proper offudal, the ciondition of 
things affecting the cost of construction can be asca^rtaiiuui befforehand. 
It can be justified only when the true condition of tbings (nuuiot bt^ aH(‘i^r- 
tained." If a partial compliance wore sanctioncnl, then there would be no 
safeguard to the public interests in the requirements of the Hlaiuie. If a 
part of a contract be exempted from the force of the law, a small and (com¬ 
paratively unimportant portion of the work might be adv(‘riiH(Hl and (com- 


* Brady t). The May 'r, 2 Bosworth 173; 
Zottman t). San I-i^ranciscco, 20 Cal. 102-105; 
Springticld Millina^ Co. v. Lane Oo., 5 
Oregon 205 [1B74]; Berlin Iron Bridge Co. 
V. San Antonio, 02 Fe<l. Hep. 8H2 
5 Bare Village of G.. 72 N.Y. 463-472; 
McBrian v. Grind Rapids. 56 Much. 95. 

® Taft v. Montague, 14 Mass. 281, a 
streeti ; McDonald v. Mayor, 68 N. Y. 23; 
Davis V. School District, 24 Me. 349; 


Pratt V. Swanton, 15 Vt. 147; Mur{»liy tj. 
Albina (Or(‘g.), 29 Pjk'. Rep 355 (IH9‘2|. 
W<‘lson D Scebool Distriet, ^52 N. H. IlH; 1 
Dill. Mun. (’orp.. ^ 461; imtuy cttne^ in, 
15 Am r. A. Lng. Rncy. Law 1084 5. 

^ MeBrian i\ Grand linpids, 56 Mic.h 95. 
^ Parr /». Village: of GreenlmMb, 112 N, 
Y. 246 ( IH89J; Brady «. May«>r of Ntew 
York. 20 N. Y. 317-318; McBdnn ic.Grami 
Rapitls, 56 Mich. 95. 


* 8ee Sec. 43 and Seccs. 136-140, infra. 
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petition invited, and tlie great bulk be left to private agreement between 
public officers and the contractor.' ^ 

It is thought advisable to mention some cases of interest to engineers and 
contractors in which contracts have been held void and inoperative. The 
books are full of cases where, contrary to law, contracts have been awarded 
to parties who were not the lowest bidders, and it is fully established that 
the contract in such a case is void, and that the contractor cannot recover 
for work done or materials furnished, f 

54. Irregularities E'eed Mot be Caused by Contractor.—Irregularities in 
awarding the contract, though not encouraged or solicited by the contractor, 
may destroy the validity of the contract when subsequently discovered. 
Thus where one of the competitors in bidding for a public work was per¬ 
mitted by the engineer, to whom the proposals were referred for calculation 
and comparison, to alter his bid so as to make it appear lower than that of 
the others, and then after the acceptance of his bid, a contract was made at 
different prices, and with material clauses inserted, not contemplated or 
offered the other bidders; it was held that the contract was unauthorized 
and void, and, further, that no recovery could be had for the work per¬ 
formed.* The misfortunes of the contractor are thus augmented when it 
lies in the power of a dishonest or careless engineer to render his contract 
invalid. It has been so held when an engineer has been negligent, dishonest, 
or collusive in his estimates, and it turned out that the successful bidder 
was not the lowest bidder, that the law was not complied with, and that 
there was no basis for a valid contract.* 

The facts of the case cited, briefly stated, are that the estimate of the 
engineer proved no better than a random guess, and, like such cases, was far 
from being correct. The engineer reported the quantities as 10,000 cubic 
yards of earth and 20,000 cubic yards of rock, and the successful contractor 
bid $1.62|- for earth and 2 cents for rock excavation, and in comparison 
with others he was the lowest bidder. As it turned out, there were about 
20,000 cubic yards of earth and 10,000 cubic yards of rock, which made him 
one of the highest instead of the lowest bidder. The contractor cleared 
about $12,000, or 20 to 30 per cent, above the fair value of the work. The 
court said that such an estimate, in connection with a bid of five times the 
actual cost of earthworks and less than 1-J- per cent, of actual cost of rock 
excavation, was enough to show on its face that the contract was the 
result of fraud and collusion.* 

To engineers and contractors this estimate and bid may not seem so 
extraordinary nor such clear evidence of fraud. When it is considered that 
no appropriation or other provision had been made for engineering investi- 

' McBrian v. Grand Rapids, 56 Mich. 95. ^ In re Anderson, 109 M. Y. 554. 

2 Dickinson v. City of P., 75 N. Y. 65. 


* See Chap. YI, Secs. 136-150, infra. 


f See Secs. 132-199, infra. 
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gation, and that no tests wliatever were nuule before letting the work to 
ascertain the quantities of rock and earth respectively, th(‘ estimate is not 
so extraordinary. And men of experieiuie engaged in eonstnu‘tiou ktu^w 
that facilities for undertaking and handling work, the tjo-opt'raiion <4 con¬ 
tractors, the joint performance of two dt^imuhnit jobs, in whi(di tiie work 
done upon one counts upon the otluu*, wouhl all ttnid to makt* a wide diOVrema' 
in the prices bid. For eartli that must btj hauhai to tin* limits of a (-ity in¬ 
to distant duniping-grouiuls they would reipiin* a good pri(‘e, wluh* (ninu 
contractors who have (‘,ontra(‘.ts for tUling an adjt>ining lot at a good hgure 
would be glad to secure the t‘arth for tln^ digging; and likt‘wis(‘ with mrk, 
contractors who had imnuuliate us(5 for stontj in tin* \icitdiy (*ouhi ex¬ 
cavate or (piarry it at a mere nominal prict^. WludJnn- sut‘h einnlitiong 
existed is not known, but to an engimHU' tlu^ facts n‘iafed wouhl alone 
hardly bo conclusive evideiuat of framl. If, howevtu', there had luam a 
ionajide eltort to comply with the ordinaiua% and thma* had btam an 
mistake or error as to the (piantities, ihtj i^ase would ha\e iHam deijided 
dilTerently/ 

In a more recent case in tlu'. same state, with almost pri'cisidy the same 
facts and eircnnistamjes, it was held, that the (*ont.ra(*t was binding: that, 
though the (a>utra(‘.tor in making his hi<l kmnv that tin* estimati’ misstuleil 
certain items, and, in hatl faith and with inttml to prutit, Ijy tlu' i'piurantn^ 
of the engineer, made an uidjalamuMi hid, yt^f, then* Inung no fraudulent 
collusion betwocm him and tin* engim*(*r or other ollieer <»f t lie eurpural itm, Im 
was entitled to nuaiver, and had a right to the ht^netit of his own kimwhalge, 
honestly aesquired, so long as In^ did nothing to mislead or dec*«‘ive flit* eify. 
It was held that the valitlity of HU(*h a eontracd. did not d<*pend tipim ilm 
accuracy of the oOi(u*r (diargetl with thcMiuty of making tlie estinmtf*^, hut 
upon an honest elTort on his part to he aetturate; that the lowc'.’nt hiilder 
under the esti aies is the low«‘Ht bidder under the law; tlmt the (*ity cmuld 
not hold the contractor to a ptudormama* ami timn annul the imnlraet be¬ 
cause the accurate result so varicnl from the estimates m to make llui 
accepted bidder higher than the otliers/ 

The decision in this <*.aHe, it is thought, will better meet the viewa of 
engineers and contractors, hut it do<‘H not overrule the preceding rant*: and 
if the offic^erH of a corporation havc^ aeted disImneHtly. celluHi^ely, or c*vi‘n 
negligently, in express violation of the statute or ordinance, the rmitrini. 
may bo declared void/ 

In anothc^r casi*, in which the pricam for curbing and gittfering wmo 
about four timem those of other bidders, ami tin^ hid olTered tn dn llaggimt 
tor nothing, which was the largc^st portion of the ex{n*nm% tin* ease iuih 


^ In re Anderson, 109 N. Y. 554. 

^ Reilly u. Mayor, etc., of N. Y., Ill N. 
Y. 478. 


9 Acetmi M<‘Mullen Ilidfama iC. V h 
75 Fell. Rep. 547. 
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regarded as free from fraud, and ifc was held that the prices alone were not 
sufficient reason for declaring the contract invalid/ 

55. Precautions to be Taken by Contractors with Regard to Parties and 
Their Powers.—In conclusion it is submitted that when a contract is made 
and entered into by and through commissioners or boards of public works, 
government or city officers or engineers, or agents of a public corporation 
it is imperative that the parties study the act or statute to which the cor¬ 
poration or board owes its existence; that the constitutionality of the act 
be considered; that the charter granted be consulted to see that the powers 
and privileges of the corporation comprehend the proposed improvement; 
that the deliberations and actions of the city council or board have been 
legal and constitutional and within the strict interpretation of the act; that 
the indebtedness limited by the act has not been exceeded, nor the appro¬ 
priation been exhausted; that the power to make and enter into contracts 
has not been specifically given by the act to some particular officer, and 
that it is a power that can be delegated; that the officer or agent who assumes 
to act has been duly appointed, elected, and authorized to act on behalf of 
the corporation or board; that his acts are within the authority so dele¬ 
gated or bestowed; that such officer or engineer has in honesty and in 
good faith performed his duties according to law; that the work itself is 
not forbidden by statute, ordinance, or public policy; and finally that the 
property upon which the work is to be performed has been acquired, 
accepted, or condemned pursuant to the powers given and the laws govern¬ 
ing the corporation. Then, and only then, can a contractor feel secure in 
the prosecution of his work and that he will be rewarded for his labors. 

56. Source of Power.— ‘‘By virtue of the power vested in him {theml/^ 
etc."*" The importance of this clause must be evident from what has pre¬ 
ceded. Every opportunity should be given the contractor to investigate 
the conditions under which he enters into the contract, and to inquire into 
the legality of his undertakings. 

57. Residence of Parties—Place Where Contract is Executed.— “By 

and between . of the City of . 

County of . State of . 

Here should be inserted the full name of the person, partnership, or cor¬ 
poration that assumes to act and be responsible for the performance or 
execution of the works undertaken. The contract should give the full and 
correct name under which the parties do business if a partnership, and if a 
corporation the precise title under which it was incorporated. 

58. Laws Governing Contract May be Determined by the Place Where 
Contract was Made or by the Residence of the Parties.—It is important 
that the residence of the parties be given. Corporations should be described 

I Matter of K Y. P. E. P. S., 75 IST. Y. 824 [1878]. 

* See Sec. 29, supra. 
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very carefully, as the question of jurisdiction to which they belon^jc i« an 
important one in serving noti(‘es, bringing suits, and in all h‘gal proceed¬ 
ings. The personal ability or disability of a party to make a (‘.outrae.t isid‘hm 
decided, by tiie law of the party's domi<‘ilc/ and the validit.y of an assign¬ 
ment for the benclit of (U’cditors is tcsi.ed by tln^ law of t.lu* assignor's donneih*.^ 
The law of tlu^ owner's dornicihi dcUu'mini‘s wludduu’ his propiuly is real «jr 
personal, as well as the right to its posst*ssion and the validity of its transbu'.*'* 
The residence of the parties, tlu^ phe*e in whi(di tiu^ <*(mtra(!t is executed 
and delivered, and the loc.atiou of tiie subject-nuittiu* <d' tin* (‘.outrae.t or the 
place of performaiu'.e may one and all have miudi to do in dthtuanining the 
validity, inter])retation, enfonanuemt, of the (umtrac^t, and tln^ customB 
and usages under whi(di the work shall b(‘ (‘XiMUitcid and paid for. d'he law 
that should govern is the law by whicdi tlH‘ parti(‘s iuleud*'tl to he govt*rned, 
and if that bo expressed it ivill govern. If it ht* not (‘X[)n‘s.st‘d, tlum there 
are certain presumptions whic.h are conclusivt! of tiie parti(\s’ inttmtion. 
Those are: 1. That an agreement to pmdorm an acd, in a certain place m 
made in reference to the law of that plactn 2. That an agreiunent to ptw- 
form an act without designating a pla(‘e for pm'formanct* is presunuHi to 
be made with refenuHa^ to tiui law of t he place at which the agrecuumt was 
madod^ If it appear from the far(‘ ofaiamtract nuulc in om‘ place t hat it is to 1 h^ 
performed in anotluu- phua^ its validity, nature, oldigation, a.nd intm*prcfation 
will be determimai by tlu^ law of tlu‘ plat‘(^ of pcrformaiu'c, but not, its 
legality, it seomsd If no place of performance is designated in tluMam 
tract, or it maybe performed anywluua', it will lu* gt^vm*nec| oy the law o: 
the place where it was mad(^" A <a)ntracd< math^ in one state to la* per¬ 
formed partly in that static and partly h\ other sfa(i\s will be governed by 
the law of the phu^e where made;" but wlum a eontrmd. was made in one 
state for a building to lie (uaud-tul in another state the law of the state wliero 
the contract was performed-^/, e., tht^ honse built Indd witli regani to 
mechanics’ liims.' In building and construed ion eamtnuds the* place ed per¬ 
formance is usually naimal in the desiadption of the sulijiad-maffer, the site 
or locality; but whctluu'the ruIiMvill hold hard and fast may iHMluuhfed, 
for many exceptions and (‘.ontrary dcuu’Hions hav(' arisem undtu* tlu'camOicd. of 
laws of diflerent phu'.eH. If the full intention <»f tlu^ parties <*annot ht^ asetw- 
tained from the contract, the custom or usage <d the platan wlumh the cmi- 
tract was made may be shown to assist in its interpretation. If free from 
obscurity the intention as expn\Hsed will liolci tinless it be proveal that the 


* Matthews v, MurcheHou, 17 Fed. 

760 ; Spearman v. Ward, 8 Arl. 
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Bauk IK Hall (Fa l. 24 Afl. Bep. 565 ; 
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interpretation would bo clifTorent acu:ordin|^^ to the law of the place wlieiv 
the contract was executed/ When it is not clear that tlie contrae.t is to be 
performed in a place desi^niated, it is a general rule that the rate of inter¬ 
est, the penalties of usury, the eenunonies to i)e perfornuHi, Hiu'li as those 
recpiired by the n^^istry laws, tht' statute of frauds, and spinnal statutes per¬ 
taining to the suhjei‘t-nuitter, ail depend upon the laws cd the plata* where 
tlio contract is drawn, signed, and delivered, or where it is purported to have 
been entered into. It is often said tlmt if a eontraet is valid ami binding 
where made, it is valid and i)inding everywhere, and if v<dii or illegal where 
made, it is generally ludd void and ilh'gal eviTjwhere else/'^ 'I'his is gen- 
orally so unless the contract is contrary to g(HHi morals or rcjutgmuit to tlm 
poli(;y of the state wlu*re it is to he enfiua*ed/ A c<uifra«’t that is valid when 
made is not alTected by a change in the public polic*y<d tiic state;* and it has 
been held that whtu-c a t!ontra(‘i is valid at the* tiim^ when it is wmglit to be 
enforced the fattt that it was against puidic policy wlum miidta is immaterial/ 
The operation of ti (‘ontract ami tht^ riglits <»f tlu' parti<\H umlm* it, h't» far as 
such rights depend upon tin* cimslnmti(»n amt validity of tlie agreement or 
on (|uestic)ns of sniUcimicy of pcrformamH% urc' governed by tlu' laws of the 
place where iht^ suit is hnmglit/ as aia* also <|uestitms <if the remedy to ho 
allowed and the matiucr <^f i*nftn*citig tlm contract. A dischargee of a con¬ 
tract by the law of tlie plucc‘ where it was made is generally ludd a <li8- 
charge everywhere; but a discdmrge by tlu’ law a phu*e wlnu’e it wan not 
made or to be perf(umH‘d will m»t be a discdiarge of it in of luw countries/ 
All suits uiust be bnnight withiti the time prt'scribtn! In* the statute <»f limi¬ 
tations whicdi prevails in tlie place where the aidion is brmight, yet the law 
of the phute where the contract was madt* may limit tin* time in whicdi a 
a anit may be brought, for m» atdi*)U can be brouglit in anotlier place where a 
greater length of time, is allowed or where iliere is no limiiation at all/ 
The place of coninm-t is not the platm wliere a mde or bill is made, drawn, 
or dated, but the place wluu’e it is delivered from drawer to tirawee, from 
promisor to payee, from imlorser to imlorsee/ A coiitnu’t is made and 
determined by the plaice in whicth it was complided. Therefore atamtract 
made by a traveling agent wliicdi required riitillce^ion by his employer was 
deemed to have lunm made at the phum wlmre ratifuailion wm given/* 
The author has dwelt upon thissubjtag, tti show tlm neceKHily of cl ^^cribiiig 
the parties, tlieir residence, and the place where the eontraet i« entercsi intci 
and to bo performed, more than for the purpose of explaining tlu^ laws by 

’ 3 Amer. A' Eery. I^aw 511!. Hf. P liv. C!o. iC!. Erd lii'p. IK14 

^ Winter r. Bak«*r, 50 Ilfirl), 4lV^ [Wtl7]; *a Ami*r. A. Enry. Law f>#5. 

S Ainer. & Eng. Enc'y. Law 55*3 0. ‘^11 Amnr. 4% Eng. Kncy. Law 

^ S Amer. 4% Eng. hairy. ; tJidon ^ II Atnrr. & Emn Ency. Law AhO 4. M 00 

Locomo. Exp. Co. v. Erie Hy. <!o., 117 N. J. Mrr rma riOfl 

Law 2S rt87:i]. v. Bolmii, 9 Helilcel! 76*1 

^ Stephanie. Southern I^ac. Oo. (Old.). 41 (IHi'i). 

Pac. Hep. 78S. Belmenfelcii v. Junkannan, tO Fad. 

»Hartford Fire Ini. Co. Chicago* M. Itep. 1157 [1884J. 
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which the contract will be governed. To do the latter in a few pages or 
even chapters would be out of the question, for it embraces the whole sub¬ 
ject of conflict of laws, one of the most confused and perplexing sub¬ 
jects in the study of law. 

59. Time When Contract was Made or Entered Into—Day or Date.— 
Of equal importance is the date of a contract, which is usually inserted in 

the following phrase: “This . day of . in the year .Every 

engineering, as well as legal, document or memorandum should be correctly 
dated, so much often depends upon the day on which it was made. The 
validity, enforcement, and time of completion of a contract are sometimes 
determined by the day or hour when it was delivered. If a longer period 
than that fixed by law has elapsed since its breach or execution both parties^ 
rights may have been forfeited, and the contract bo dead and worthless. 
This suggests the question as to what completes the contract, or at what 
time docs it become binding. A written contract or specialty is not binding 
until delivered.* It has therefore frequently been held that a deed or bond 
or note signed on Sundaybut delivered on some other day of the week, is 
valid and binding, since such instruments take cfl'ect from the time of de¬ 
livery; and the deed may have been acknowledged on Hunday.** The same 
has been held of other contracts in writing, as an order for goods^ written 
and signed on Hunday, but dated, delivered, and filed on a secular day; a 
contract to finish a court-house signed by one party on Sunday.'^ 'To render 
a contract void because made on Sunday it must have been closed or per¬ 
fected on that day.® The fact that negotiations leading up to the contract 
took place, or that terms were agreed upon, on Sunday does not render the 
contract invalid if it were completed on a week-day.’' On the other hand a 
proposition of purchase and sale made oii a week-day, but completed and 
delivered on Sunday, is void.® 

If a contract mast be made upon a Sunday or legal holiday the terms 
may bo agreed upon, the instrument drafted, signed, sealed, and acknowl¬ 
edged on Sunday, and then delivered upon some succeeding day not a 
holiday, postdating the contract to agree with the date of delivery. It 
seems that the contract cannot be delivered on Sunday to another as an 
agent to deliver upon a week-day, for when a note was signed by two 
makers on Sunday atul delivered by one only on a week-day it w'as held not 
to bind tbe other signer, as ho could not anthorixe a delivery on Sunday.® 
Under such a law it would seem legally proper for the party who could not 


* McFarland t;. Bikes (Conn.), 8 N. E. 
Bep. 252. 

«24 Aincr. k Eng* Ency. Law 555, 506, 
and, emm cited, 

®24 Ainer. & Eng. Ency. Law 555, 
note, 

** Cameron t?. Peek. 87 <’onn. 656. 

® Behan tj. Ohio, 76 Tex. 87. 


®FoHU*r?i. Worten, 67 Miss. 540; Moseley 
V, Van Hosor, 6 Lea (T<‘nn.) 286. 

(Jam in 24 Amer. k Fng. Ency. Law 
560. 

«Hinith V Fo.ster, 41 N. H. 220. 

® Bishop on Contracts (Fnlg. ed.) ^ 544; 
Davis V. Barg(T, 57 Ind. 54; and other emm 
died in 24 Amer. k Eng. Ency. Law 566. 
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be present on a dny Mhminix, to take lii,H ot thv rtuifnief with liiiinanci 
to make a delivery to the otln^r pariv i»} ur ihr«niidi fhe 

post-odlce. 

In Koine jnriH«lit‘tlines (‘oniniefs niiiile i»ii Siiiida}, nnd ilierefure iiivnliih 
may !>e nitititnl (Oi soiiu* ^stieerediiii^ wt'i'k-dn} ; ^ hiii art* liiniiv 

that hold that flu* nitifuaifioii initsf aiiiMuut fo fle-in.ikiir,* iif a fn*w tani* 
tract. I'iie tiivereity i»f iipinioiis i ‘4 till. iti liu' 
and tolhe view that tlit^ etmrle have lakfoi nf *NiiieLi} i 

It is that ettiirf »’lul! !ia\i' ii\ tt.i!h eHiiiinnde 

and exetnittni on Siunlay, inasiniieii tlial in lo-aih all t'hleniafi ruiini 
atul HtatoH all labor anti hii.siiii'Hs are rof|iiiri*d fo hr inel a .air mii iht' Sahleilh 
except aueh WiO’k jih i.s Htirsr.firji or is un ;ei of rinint}, a!id |mrf;rH tth»» de« 
liberatcdy tran.s*4:resa the taw will hiiw bflle r*»ii:a 4 fTa!nni \ii,rii ilnn srrk 
the law^a proteelitm. He* eoiirts finrrforr irfn Im ii.iii* any* 

thing to do with taistss wlno'e Kiinday I’onir.iti =-^ liair lam iini.h% 
the party eionjilaiiiiiig is as bad us ibo iOjr t'«*i:ii|ibiiijrd . 4 , ilriiuu,,,.; nilior 
party any rights uinlor lite i’tnOr.oi, and !• aung fho pariirs iiinn'o ihiir 
illegal transaction lias |iiit ilnnn. 

Ah to what is necessary ettinHiriieiimi liiori’are fern mcHrs is-porfis! in 
the hooka. If properly t^^piranl fn iniiiiinfiii daner'r lO' prril n m nnrk 
of neceanity to preserve ild It. hiis ilierrfHf*’ boeii held proper fn oallier 
and handle graiin hay, sap. t^le., tm Sunday tint! %\riv hnlde to 'ipoil ur be 
damaged, and to save logs seallercd by sOo'iin A fb»w of f iif* ImrrvU of salt 
water a day inif) ail cnl-w'ell was held iiof ho tluO if notild iiiakii 

the pumping of it out on Hiindny neee-inirv work, mel r*dirie the tiptn*ii!«r 
from the penalty imposed bv the Stimlay Inwd ibyiedr ’4 In n liiilld ns llni 
oleaning ont of a whtad*pif. mi Siiiidiiv. no m t*» prinmif »i!op|iiiiit on tteek» 
dajH, ami thereby Hhnfting down n in ill cfiiploitiig tnnnv liaiiri.'i, mmi liel*l 
not a work of iieet'ssifyd It him been bid*! llntl ii 1*011!midor was imi 
chargeable witti negligence for reftising In ifork on Snndai iilieii by mt 
doing and eonstruefing a at^wer he emtld Inive iivoideij injury in 11 brii’k 
wall/ 

One 18 not anfe in itndertfiking any work mi Stmtiav tluit niii tm mdl Im 
dona on a weekofayd Hie fart ilia! ii ereditur iid‘i|iei| in go awiii iiiiiiieili* 
ataly doc^« not make it neeisnsiiry to iign, ilelivi^r. or ace^pt mi Siiiniiiy iiii 
order to pay the debt/ If one to serv,. iinoflirr in Aliiskm iiipI to 

give lil« whole tinifn affeiitiofi, enpiieity. and miergy to the iiiifl lo 

work m diraetinh at all timen, at any pliiein Siiiplai^i and lodidiiyn iiol ex- 


‘24 Amer. & Ing. Biiry. I^iw mt, mi 

S7l, 

’Paromlee s. Wltk*. 23 B*rb, tN. Y.) 

540. 

‘Corn t). Ftmk. 9 i*a, Vtt Ct H(n*. 277. 
‘Hamilton r. An«ilti. 63 N. H. 575 
‘McGrath e, Merwln, 113 Maas, 407. 
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S'i \. W. U.'!* *■»•< 
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150, 125 H. H. nr>n. H.4«>whf. 51 

Vi. 43«. 

•Mart' r 71 Mp. 3S9<; and m* 

M«-a»lcr r. WhU . flO Mu. 90. 
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cepted, he may be required to work on Sundays, and may be discharged for 
refusing to do so.^ 

If a contract be not dated, the day on which it was made and entered 
into and delivered may be proved by evidence. The omission of the date is 
not fatal to the validity of a simple contract, nor of a deed, thongli it may 
allect the negotiability of a bill or note.^ If an instrument be dated the date 
inBorted will be regarded as the true date unless otherwise proven.® 

* Nelson Pyramid H. P. Co. (Wash.), IJO Amer. & Eng. Ency* Eaw 77. 

Pa(% Hep. 1096; other camn accord and 6 Amer. Eng. Ency. Law 80, 81-* 

contra in 24 Amer. & Eng. Ency. Law 559. 92. 



CHAPTER 11. 


LAW OF CONTRACTS. ESSENTIAL ELEMENTS OF A CONTRACT. THE 

CONSIDERATION. 

THE THING^ FOB W'HICH THE ACT IS DONE., CONTBACTOB CONSENTS TO 
DO SOME LAWFUL ACT: FOB WHAT ? 

60. The Consideration.—An undertaking or agreement is not a contract 
that can be enforced in our courts of law unless it has been made or 
assumed fox a consideration. There must be a clear understanding between 
the parties, and there must be some consideration for the obligations as¬ 
sumed by both parties, something given in exchange for the obligation, 
that, in the theory of the law at least, is commensurate with the obligation 
undertaken.' The law will not permit a person to assume contract obliga¬ 
tions for nothing. There must be something given in exchange, and that 
something, so far as it is the policy of the law to judge, must be legally 
equivalent to the obligation assumed. 

The consideration of a contract may be described as that which either 
party suffers, surrenders, gives, does, or refrains from doing, or promises or 
pledges, for the obligation which he receives in return from the other 
party. It may be that which is given or promised by one party for that 
which is received or undertaken or relinquished by the other party. The 
consideration may consist of some right, profit, interest, or benefit accruing 
to one party, or it may be some forbearance, detriment, loss, or responsi¬ 
bility endured, suffered, or undertaken by the other party. The thing given 
or surrendered may be any material thing of value, as money, an act, a right, 
or a privilege, or it may be simply a promise or an undertaking for a con¬ 
sideration of value. There must be some undertaking or obligation as¬ 
sumed or there is no contract; a mere exchange of two articles of value is 
not a contract. 

61. As Regards Consideration.—The act undertaken or the promise 
given may be in consideration of something given, or of a promise to give, 
to pay, or to do something, or to refrain from doing something. The con¬ 
sideration may be a benefit to the one to whom it moves or is promised, or 
a detriment to the one who furnishes it. Detriment may be simply the 
doing of a thing which the party is not bound to do, and does not necessarily 

* Langdell’s Summary of Contracts 1017. 
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mean injury. There may be a clear benefit to a promisor, and yet no con- 
Bideratiou—for example whore the benefit does not come from the promisee. 
Detriment to the promisee is a universal test of the sufficiency of considera¬ 
tion, and every consideration must possess this quality. If there is detri¬ 
ment to the promisee it docs not matter whether there is benefit to the 
promisor or not. The couaideration may inure to the benefit of the 
[U’onuHor or of some third person, or to the benefit of nobody. Considera¬ 
tion therefore means rather tliat the promisee suffers detriment more than 
tlna tlio promisor is benefited^ The detriment must bo a detriment from 
entering into the contract, nut from the breach of it.’^ In legal contem 
plation the promise is always given and received in excliango for the consid¬ 
eration, and for no other purpose. A promise can never constitute a gift 
from the promisor to the proniist^o. 

62. Consideration in Case of Subscriptions.—From what has been said a 
natural concluHion would be that gratuitous subscriptions to promote a 
common object were not binding. Many engineering and architectural 
schetnes are promoted by the concerted action of public-spirited citizens, 
whoso ardor is hm warm when it comes to paying their subscriptions than 
when they made them. To the contractors and engineers who have undei> 
taken to carry out tlndr plana it is a matter of miudi moment whether the] 
can collect anything for their iittie, labor, and materials.* 

Where scweral perKons sign a subscription paper, each agreeing to pay a 
certain atnount towards an emterprise in which all are interested, the 
promise of each may be ludd a good consideration for the promise of the 
otlmrs. Tins may be a conaideratioti for a binding contract between the 
subscrihera, but it is not a consideration as between the subscribers and one 
who i« not a aubscriber, hut who has furTushed the moans to carry out the 
enterprise for whicli the subscriptions were made. 

If the subscription is for a designated purpose, and a contractor is 
invitisl to curry out the conditions stipulated in the subscription paper, 
wliich he has done, or if on the faith of the subscriptions he has expended 
money or assumed liahility, an acceptance of the offer of the subscribers will 
be implied, and the contractor may collect from the subscribers. In the 
iilmencu of th© above cirmimstancos the subscription is a mere offer and 
cannot be enforced. If an offer merely it may be revoked at anytime 
before the consideration and conditions have been performed. A gratuitous 
Bubscription with only on© signature is but an offer which, until accepted by 
til© promisee in express terms or by a performance of the conditions 
stipnliited therein, is without a consideration, and catinot be enforced against 
th© will of tlm Ruhscriber. Doubtless, however, iJm law would imply a con¬ 
tract to roimhurse the contractor for the amount lie had expended, Oer- 

*OmTie Mi-ta. L. H. 1© Kt. ICS; Lnng- ® El(l| 2 :way t). Grace (Com. PL), 21 N. Y. 
deirs Summary of Contracts 1022. Bnp|». 0H4. 

^B 60 Pariie$, Sees. 48, 49, mpra» 



66 MmmMMIUNG AMI) AUailiThVTlIUAl JUliWPUUDMSi^E, till 


tamlj it is Wijll Biittltnl that wheti a eoiitnu’tcir in tht* 

run lim iHirfarriied hisg part c»r hiai incurml iddigaliutw tin tliti fiiiih n! «uch 
BubscriptionH, and haw cninplitn! with tins c’cnuiilitm.H nn whudi ihry ware 
inada, tlio ctuitrai^t of eaudi auul idl mm ha anfomiti/ 

63. Adequacy of Consideration. Tim atnwiilonaion hfifa iioma 

vadiKij and tiio consiiiarationtt inovi!i|^^ from tdthar parly tti t!ia tit liar party 
miwt be legally etpuvaleiiL In the abmnire of fraud tin* parlie.H llieiiiHidvei 
are left to judge of the relative value of thiM^iuwitieratioiiH wliirli 
furninh or pletige, but if the agreement be «titdi that, llie rtiii%idenilioii taiio 
not pcwsibly be equivalent to the prom we the etmt.met will imi Itohi. 

Tim value of mo.Ht ooinsideraliofiHy an well iw of iimjii proiiii.Htw* in noiiiiw 
thing which the law cannot meiwiire; it is not merely ii mailer tif fnet* bn! 
a matter of opiiiiom If the piiriieii think thiti the eoiwhiernlifiii k ei|iiiil to 
the promwe, or riVr nemr, and if lh«»y are willing to evrliange one for the 
other, the comsitierution will be ef|iial in ilit! jiromise if the laiv eafi mm that 
it has any value at iitL Fifty cents riitiinit he a roiisidernlioii tn pay #| 
nnconditionally and on riHimwt, /, i\, iiniiitniiiiitdy. lliit mu Mitlisieiil 
eonsidoriition for a promwe In pay IHWui at wniie ftiltire d.iy nr ujimi iho 
hapiaitiing of Kome uitcerlniii event, tliongli the |l k only a loiflieiimt. eon- 
sidoFfition for a general or iiiii|iiii!illi*d jiriimiiie to jiiiy 1 ‘!ie siiinllest siim 
of inoiiej may be a witllcieiit cniwiileriiiioii for a proiiiise in iifkiniirletlgn 
satiifimtion of a jiulgineiit for the largest Mini,* So |l imiy ln^ n roiisiileriM 
tion for a farm wlnwe market valtie m iriOiilh or lltitwi mtiy In* n latiwtilem- 
tioii for 80 trivial a tiling iw a eiiiifirydtirtb 

The reiwoiii f«ir theit:i liisrriiniiiiifioiw lire thiil itio liiw hiin never itlniti. 
donocl tha principle flint the cinwitleriilioit iiiinit. In* ctoiiiiieiiiiiriiie ivilli Ihii 
oblipition which in given in eicliiiiige for it, Unit thotigli ilin ninullfssl coim 
sidoration will in mo«t mmm wipport the hirgiwl promise, thin is only liisniiwts 
th© law shiiti it« eytm to the Any iiieqiialiiy to whieli the liiw 

cannot ihiit its njm w fiitiil to the viilidify of tlin pniifii"^*^ ^ Yil, liioiigli tfiii 
most trifiiil thing may aiiiwmr ft»r ii eofinidernlitm. Iliere fiiiwi hr jwiicl/iiiii/* 
for th© court cimiiot clisruganl ilm fact thfii iomethiiig ntnl lioiliiiig itre imt 
cqiiivalont. Tim iiiiif!w|iiiit!y of thti coiiiitierfifiiifi 11111.01 10*1 lie tutgrtiw iw tif 
%©If to prove friiiicl or iiiipiwitioiiA A pmniine In iir«-qt| a purl iif n liiitit 
ilroadj dtifi in piiyment of the whciltt if paid hy 11 cliiy m wiiliiiiit 

»niicl©ratiori and void* for iiirely **ii purl imiititil; lio ef|iiiil fn ilte wfinle/** 

64, Tha Co»sii«»tioa of t Conlriwl Mast b# Soaeihiaf Mort Ttiaii a 
Mor^ Oblifatioa,—A mem moriil obligiitioii or duty ii not. n-giirtlifil in law 

* flomwi f. li Well Si*lflW4ih CVii$i arwiill. 

Orrftitt m Biiil flicb.b W. W, Hep SIS; * lAnfiielfi Siiiniti nf llllt* Ewifuel tin. 
insert t. Uiilveriftj, M Iiiii fplij; t. Mm fla.i, 41 M. Wl lltii »l flWil 
Bmwnl©ii #, Ijiffc clmi). St) If. 1 Eiip. IrftiiiiltiniiM ICIttlnl. it M. 1. 

Ml St«trai t. CYirhell. Ilf Mfelo Erii. I«L 

m fl8T«|; kuimU Amm. A lag. liicy. ‘ •. Prtachi «f mi., li M, J. m. 
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of sufficient Talue to support; a promise, A debt owing by a woman’s dead 
husband which is barred by limitations is not auch a consideration m will 
support im agreement by her to pay the amount of the debt.' 

ffiluu-e are wljat seem to be exceptions to the statement that a moral 
obligation will not support a promiHC. The cases of obligations which are 
not enforceable because of the infancy or bankruptcy of the promisor or 
heciiuHC the right to an atdaon is barred by the statute of limitations are. 
ofteit (died as smdi exeeplitms. In these cases the obligation is tiot regarded 
m liaving ceast‘(i to exist, but the law has given theparty’a defensrWhieJi ho 
may exercise or waive, and a new promise is held to operate as such a waiver. 
I'he action in siudi a case is not brought upon the new promiBo, but either 
upon tlie original obligation or upon one implied by law.** A promise to 
pay a debt whicdi the creditiu* has by his own act eflecdually released is 
without consideraiiou. A promise by a widow to perform a promise made 
!)y her while marricHl is not binding witlumt a new consideration in states 
where married women are under coverture.* An obligation enforceable in 
eeptity will support an express promw^ to pay and make it suable at law/ 
The moral duty (^f a father to provide forliis child has been held a sufficient 
consideratiem for a protuise to pay moiH‘y,^ 

66. The CoMideration Must Not be Wanting/--«If the thing to which the 
consideration relati^s has, c^tmtrary to the belief of the parties, no existence, 
tlm contract (ddigatiem will not hold, dduis juaterials sold that turn out to 
have been destroyed before tlu^ hargaiti was made is in fa(‘.t no contract of 
sale."' Ho if parties coriiracii for a thing whitdi tlu^y suppose to exist, bub 
whkdi in point of fac‘t does tmi exist, the c*ontrae.t is void,^ 

66. The Being of a Thing by One Party Which He is Already Bound to the 
Other Party to Do is Not a Consideration for a New Promise or a Contract.— 
A promise to pay a public officer an extra fee or a sum beyond that fixed by 
law is not ldnding,even though he renders services and exercises a degree of 
diligence greater than could liave been reepured of bim;*^ but a contract by 
persoiw whoic property was threatened by a mob to reimburse the sheriff 
for money ©xpeiuled by him for the wages and subsistence of spetnal depu¬ 
ties is not void as against public p<dicy ho lofjg as he exacts nothing for hii 
own services or the services of his regular deputies,*® 


V, Bulllvaa (ihil), SB Piic. 

Rep. BOB 

* Laitgdrll'a B titmiuy f OtuilructH lOitt. 
*11 Am«T. 4% EriK, Ency. Liiw H41. 

r. IliuT (N. J. I. II All. 
il4 [IMHIII; Ciiitieroii «. S Hill (H. 

Y.) SOfi. 

^11 Amt*r. & Etig. Ericv, Raw «40. 
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^ Pollock <»a Coafiarli 441 j Illfiliop »« 
Contriictw. I 70 ; liogcri WiCkIi, IB 
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Hopkins a Hifiklcy, 01 Md 5B4; Price v. 
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wane l« true of a house that him been 
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A promise by tbe owner to pay additional compensation for tlu' perfor 
ance of a contract which the contractor is already under ohligatitm to I 
promisor to perfmnn ia without coimideration.' A promiae by the contra 
or’s surety, to whom the money to become due under the ciuitract had be 
assigned, to pay the claim of a KulHHintracdor if lie wouhl do curtain wc 
which he was reejuired to do by his contract was held witluiui ctumide 
tion/ A promise by a building-contracttir to put another coat uf oil on t 
inside of a house, made after he liad fully complied with his cotitnici a 
witlu)ut any additional consideration, is m mere griituitj, and hin fidliiris 
put mi the adtlitional coat will not prefont him from recofcriiig iliii f 
amount due under his contract.* If the promise had been made before 
had performed Ids contract it might liafo beeiiditlereiit, Wlieii iicoiistri 
tion company had completed wtirk according to contriict an iigreeiiteiit 
accept less than the contract pric!e was held without consiileriition ami i 
to ralcaBC the owner from liability for payment iii the <irigiiitil contriict riii 
The same was Imid of an agreement of a suhcontnitdor to sign ii releiyic 
the oontrimtor from personal liability in coiwblerafioii tliiii thii owner woi 
pay tho former a pfwt-duii note.*' A promise to pay at ii fill lire lime ti di 
already due, and which dniwi Intereit, iti not a Ciiiwitlemtiim for llm uit' 
sion of the timi of paymtnt when thi rut® of iiitoresl Itieriioit ii i 
elmnged/ 

A promise by an owner to an iirchitoet to piiy him a eomriiiisioii oj 
per coni additional at an incliicetntinfc to nwiimts work upon a Job for wli 
hn had agriod to furnish pitiiii and to iiiperintiiiit! m ftiiii, there being 
coiwideriition for the prorniici. The iircliitoot in this ciiiti had coiilriicttnl 
prepare th© pltiiii and to wipfiriiiteiid the ertclitui of ii liirgii brewery, I 
upon learning that acertiiiii eoniriict, wlitcli lici liiid liojiiwi liitiiiolf lonetm 
had iMien gifoii to another lie bticiime iiiigry, took liis |iliiiii, ciilletl off 
guparinteiidimt, liiid refiwtid to litifii iiiiyltiiiig iiiorci In do with tlsii tiriiwr 
The facte of the ciiae wisrii that tliti architect took adi’iinliigii of lliti nwiit 
nicoiiifciii and ciiortad a promiso In |mj him fi pm cent, at a liiiliii 
hii fiialingi and m accmditioii for Iiii cciiii|iiyiiig willi tiii ilrof 

entered into* To pfiriiiit one to twovnr ittulur iiicli cirmiiiiifitiicei wiitilti 
to offtir a premtiiin upon litiil fiiitli, and iitfito itinii to fiolatii tliiir fii 
gac5rciii contracti that tlity iniglit profit by tlieir own wrtiiigi * 

1'Ita principle ioami to apply iwiiii wiieii thii profiitieo iitiiiiltr ofiljgiil 
to ft thinl perioii to do the llitiig in cjiioilioit, fur llierii ii t ciiiicliiiitn p 
sumption of law tliiit tlii act m doiiii in diicdisrgo of the priifiotii oliligiiti 

* Jmici i, Eliley (Tin, Sup.), irj B, W, Immf IPs. SI 

Ibii»* lost, itW; mill ^ llftriirif t Mump 

^ Alley r, Tiirck (Blip.), 40 M. Y, Btipp, lllilf, Aw,,il mm m 

4Ea, iimml mt$mnt§ 

» Wltllroan t. Brown fMIcIi,), 47 M. W. • Blickler 9. Oltci (Wwli.i 117 Wm, li 
Itep. SSI I iSWb St«. 

Fit«»r»lii t. Ktrjcfmlil M Mallory ’ yfipnfeliier t. W, llwwitri (1 
Conit. Ca (Ntb.k » M. W, Ifep. SM 1ft B, W. Itep, ill I Wl I. 
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and not as a consideration of a now and later promise.' So if a builder 
is under a contract to complete a house by a certain day and an out¬ 
sider promises him a bonus if he will fulfill his contract the promise would 
bo without a consideration. It would bo otherwise, however, if the contract 
had boon mutually rescinded or the contractor had good and sufficient reason 
for abandoning the work. A promise in consideration that he should complete 
it a day earlier than that required by his contract would be binding, and an 
extension of time by one party is a good consideration for the promise of 
another.’ 

A request by the owner of a building, that subcontractors stop work for 
the reason that the contractor had overdrawn his account and that he could 
got it done more cheaply, and a refusal on the part of the subcontractors, 
whereupon the owner told them to go ahead and to send the bill to him, but 
to make a reduction in the price if possible, was held to create a contract 
between the owner and subcontractors on sufliciont consideration.’ An 
agreement of a construction company to commute its contract rate of com¬ 
pensation for finished work to a lower rate, because the work had not been 
completed its agreed, in consideration of which the other party consented to 
accept the work in its unllnishod condition, affords a sufficient consideration 
to sustain the stipulated rodiudion.* 

A cojitract to make an oxtsavation at an agreed price, the contractor 
having examined the work before taking the contract, and having furnished 
proof that it was found more difficult than was supposed, which was dis¬ 
puted by disinterested witnesses, is insufficient to show consideration to 
uphold a promise to pay an additional price.* An agreement to permit 
the contractor to retain twenty-five dollars already paid him above his 
expenses and to pay for the material furnished in consideration of the 
cancellation of the contract is not void for want of a consideration.' A 
promise to pay for extra materials ordered by the architect, made before the 
work is completed, is founded on sufficient consideration as to materials 
idromly used, as well as those not used.’ 

67. The Consideration Must be Present. —The consideration must be 
present, i. e., in legal oontemplation the promise or undertaking must be 
assumed the moment the coJisideration is completely performed. This would 
seem to bo nooesiiary if the considoratiou is given in exchange for the prom¬ 
ise. A past act performed without regard to any promise cannot be said 
to have been given in exchange for the promise, and a promise made for a 


’ Lauffilell's Hummaryof Contracts 1018. 
• Ilisley HiuUh. M N. Y. 578 [1870], 

anti mtei niUd. _ _ 

•Yocnmn e. Mueller, 88 Mo. App. 848 

‘FllxacraUl «. Fffsgerald & Mallory 
Consk Co. (Neb.), 59 N. W. Itep. 888. 


* Oastorton ». Mclntlro, 28 N. Y. Supp. 
801. 

* Blagborne «. Hunger (Mich.), 69 N.W. 
Kep. 657. 

’ Irwin e. Locke (Colo.), 86 Pac. Kop 
898. 
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The principle is well illustnited in a case where the tliird party w 
member of a committee to solicit aid towartla the erection of a fcnifu 
building, donated as an inducement for a fcmiitlry husiness to remov 
a Tillage where the third party resitled. The third party had I’alled u 
an architect to solicit aid, at the same time him the ptu*] 

contemplated, and that whatever was done wm to bn ii volunliiry can 
bution. Under these eircumslunces, and williowt any exprtw promisi 
the third party to pay him therefor, the architect prepared plaiifi anil 
fications for the proptmcd building. It was held that to rliiirge tipped 
for such plans an eipreis promise to pay miist lie esliililiiilitsi!, and i 
promiBO must have been made before the servicp was reiidtired; for if 
work was not done on the tu’cdtt of the third party, but for some otdier 
son, any «ubse<|ut3nt express parol protnwe to pay for the niiine woiilt 
I void as being a promise to pay the debt of a third permni mid lieitig wit! 
consideration.* 

69. Chanfis or Now Terms in a Contract --1 f a cuiilruct niniiot he 
attid without a valid i*oiisifleration if would niitunilly fiilhiiv tlmt iiuue 
aideratioii would he re<|uiri.iil to modify 11^*11114 or iidd niiir ternm I 
cxiitingcontract* d'hertdore wheii «*ertiiiii work wiw IwdiiK tlntic iicctirdir 
the contract niul specilictitioiui. iiiitl the eiiiployt*r, iiii«lrr tlirofil.# of ^top 
til© work, iintl witlmut any further eoiiiideratioii, exiuieii itiiil I 

th© contractor a giinriiiiiy coiiceriiiiig I,he work not otiiltnit^rd in itm tiri| 
contrimt, ii was held that mmlt guariiiity wm not hiiitliiig micui the 
tractor, and that in tin action brought by him for the tninlriKd pricii of 
work II fiiiliire of iiiid guiiranty cmild not Im iip m it ttefeiiw li) 
owner/ 

Thera ii 110 doubt tliiii lit iiiiy tiiiiii iifter a iTiteii efinlriiel Imi 
entered into tht^ pariicii may ciriilly eitlitir viirj ii or uliriigiilti it, if ilitiri 

MW cainilderiition/ 

Bfimii triliuniils liiivci etificwh*ti llmt itii eiectitory fnirtd riiiitract tiiii 
viirkaljor ©fen dinsolfwl, lipforii hreiieh by aii itgrf*eiiit?tit In thiil of eel 1 
out any n©w eoipiderutioii, wlikdi itivtilven the idett tliiit if 11 per.^mi 
htti anteniil into 11 crintriict tleidiire thiit he will liot fiilllll il iw tl ifi 
nor tin lew bin donifiiidu wiled, iiisti lliti tillier purl y the 

agrtiiiient will wiperiiiile tliti old fine/* Tliiw il hm bteii litdil tliii! 
contmitor threiitoiii fa iibiituiiiii hw coiitrintl tut accounl of 

U>smt*»fi f, Cliaftibrrljiiiu t Ilrailwidl Fliifitiw e. Fiiy* III Vt ilU, llutltlii 
»flt liMTH]. Miitiiii, m Ala: m. « Tii 

*TI!u» f. Culm & T. li <!«., 117 N. J. Hid Vh. 618 ; KhImiii* p* Wiikltiw 

Mlib im 

* MeHiiriy p. The llaitipiufi Illilf. Am*n, * tt Ilrmit#. i Chi*li |lt1, V\ 

«i la. ‘is: iiwiii ' f. miiiipitiiiiii i w, m, i.f ci mil. 

♦jtillllfinl ». m m, Y. m; 

* 71#*# mm mumfirmm isdiknM to ik$ mnlmr^, wkiA nr# mi /#rl4 l» li 
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representations of the company, or because unexpected difficulties have 
been encountered, or because the work is too expensive, and the owner 
agrees to pay an extra price, the promise is binding, thougli apparently 
without consideration.* So it has beeii held that no new consideration was 
necoBsai'y to sustain an agreement by the owner to extend the time for 
completion of a building contract/ 

An agreement without a consideration is repugnant to the law of con¬ 
tracts, and it may well be doubted if these cases as stated are good law/ 
If these cases wore looked into it would be found that there were mutual 
promisiis or mutual acta to be performed, or that the question of considera¬ 
tion was not raised until the work was done and the contract executed. 
There are many cases that decide that a consideration is required to sustain a 
change in a contract, and to be safe, a consideration should always be 
insisted upon. 

If it is agreed between the owner and the contractor that the work shall be 
performed in a manner different from that originally agreed upon it has been 
argued that the undertaking of the contractor to do something different, 
though only in detail, and the relinquishing by the other party of the right 
to have it done iti a particular manner, furnished cotisideration enough, and 
that the (x>urt would not go into the question whether it gave an actual 
advantage.* A contract that has noi been executed may be rescinded by 
mutual agreeuEient, the parties oxchangiug promises not to enforce their 
rights; * but a contract executed by the contracitor, leaving only an obligation 
to pay on the part of this owner, cannot bo rescinded by mutual consent with¬ 
out other consideration/ * 

70, Consideration Good in Part.—When an offer is made for a consider¬ 
ation named no promise arises until the consideration is fully performed. 
If the consideration consists of several things they must all be performed. 
If any part of the specified consideration is illegal the illegality will affect 
the whole, and there will be no binding promise/ If, however, a part 
only is void or voidable it is otherwise,* for it is impossible to apportion the 
weight of each part of the consideration in inducing the promise. If, among 
several things named as consideration, a good and sufficient consideration 
can be found it is the same as if that alone had been specified as a consider¬ 
ation/ Where independent promises are in part lawful and in part unlaw- 


* Hart Lninman, 29 Barb. 410; Os- 
fmme a 0*11'Illy, 42 N. J. Bq. 467 [1887], 

* Imrd Bitnmrl iNeh.). 41 N. W. Rep. 
1068 \mm; Hill Bmith, M Vt. 585; 
linlm Oates eWis.), 88 N. W. Rep. 181 

IigHgi 

«Webb© ©. Eommm O. 8. Co., 58 III 
App* 222. 

^ Pollock on Oontract© 180. 


® Foster t?. Baber, 6 Exeb. 861; Mora- 
wetr, on Oorp^ns, § 871. 

® Westmoreland Porter, 76 Ala. 462 
[IBBIfi. 

^ Langdell’s Summary of OontraetslOSO ; 
Pollock on Contracts (4th ed.) 821 ; Ed¬ 
wards Co. Jennings (Tex.), 86 8. W. 
Rep. 1068. 

® Clements®. Marston, 52 N. H. 81 [18781. 
• Langdell’s Summary of Contracts 1080. 


* ^ Sec. 66, mpra. 
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fill thona wlu{*.ii ara lawful can be enferratU but If any pari of an anti 
corwitloratioii in unlawful all prumLnaH fnuinltHl upon it am vnid/ If tl 
contnict is bad in part for being in viola!inn of law, but good in part, im 
the goutl part of the (‘.ontrac^t t^an tai separattHl from tliii bad, that wldcdi 
good can be enforced in kw.'^ The poHsible invalidity of a piarvisioii i 
tile contract for referees in caHo of diilerenees rising was held not tc» iiival 
tlait* the contract m a whole,® When a coiiiraet k open to two constnn 
tions, ilje one lawful ami the other unlawful, the fi»riiier niiist be iniopted 
111 all con!riicd.s in writing and under ieiil signed by tlui parlies boiiii 
thereby, a valid consideration is implititl/ Kipiiiy will not relieve a siiret 
from liability on an iiiMirnmiint under seal merely for want of ooiwiden 
tion when no consideration wtw con tern plated by the partiei/ 


*Fol!«c’k mi (Jmilmcts {4th, ed.) 1131; 
Beeti r. Brtiwer |Tex.), B, w. Ilcp. 
41B. 

Miiekwmr, Bliawb W Vnl, 2117 flBUn}; 

Erie It* Ct», f». Uiiimi Loo,«.% ExpreiiM CJm, 
n N. J. Ltiw 34lill«7Il. 

* If It km Ptu! Ity, UtK ©. t*liieiig«\ It. I. A 
F. Ity. Co., Ifl Hup, Cit. lien, Il7a. 

^ MoblM f. McJUan, 117 if* S. pi^J I 


fifUmmil III Ifiiileil Blfiie* f. Oeiitml Fac. I 
"Co . IIH IJ, H. m IIHHIII 

* Wiirrni r JolnsiimiiKHii.k 17 Fite* llei 
SiriflHSHj; |»>k‘lcwfi n, llri-tlllll iMilill.hl 
N. W, Ikp. tl3 ; Fuller f. Arliiiwn34 H.1 
Bu|c III. 

• Meek t. Frmiiyi Sap.)* S$ At 
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CHAPTER III. 


LAW OF OOOTEAOT8. ESSB^NTIAL ELEMENTS OF A, OONTEAOT. 

EHB ^UBJECT-MATTBE. THE ACT TO BE PERFORMED OR THING TO BB 
ERECTED, EURNI8HED, OR SUPPLIED. 

7a. Ealation of the Subject-matter and the Consideration,—The act, 

undertaking, or promise on the part of one party is the consideration for 
the act, agreenunit, or obligation of the other party. In fact it cannot be 
said that the undertaking ot the second party is any less the consideration 
of the contract than is tiio undertaking of the first party. They are 
conaideratious one for the other, and what has been said of the legality or 
validity of the consideration will be quite as true for the act or promise 
gi?en in return—i. a,, the act or subject-matter must be a lawful under¬ 
taking and one not contrary to the policy of the law. Whatever may be 
said of the acts or undertakings of one party will hold equally true for the 
acts or uiidertakings of the other party. The consideration on both sides in 
construction contracts is usually an act or a promise to perform certain acts. 
The coiisideratioji on one side may bo a material object, as a sum of money 
or a cargo of lumber, or it may be a circumstance or a condition of detri¬ 
ment. It may be an act or the refraining from doing some act. Whether 
a material object or a coiulition, the contract obligation existing between two 
parties is usually, if indeed not always, the result of an act on the part of 
one or both parties. It is not the more existence of the money or the lum¬ 
ber that is the consideration of the contract, but the act of paying the 
money or the delivery of the materials is the real consideration of the 
cotitract. The loss of the ship, the burning of the house, or the death of 
the person may mark the hour from which the company is liable for the 
insurance, but the right to demand the insurance dates from the proof of 
certain conditions which requires an act on the part of one of the parties. 
The consideration may be either the doing of an act or the giving of a 
promise.* 

AS EK0ARD8 THE ACT TO BE DONE OR UNDERTAKEN OR THE CONSIDERA¬ 
TION FOR WinCir IT 18 UNDERTAKEN. 

72. Thera Must be a Lawful Subject-matter—The Promise Must be to 
Perform a Lawful Act.— A legal contract requires that the obligations as- 

* 8 Amer. & Eeg. Eacy. Law 8St 
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assumed shall be lawful acts or undertakings not only within the written 
law of the land, but that they shall be in harmony with the law ana in 
keeping with the policy of the government and good society, and that their 
execution shall be possible. The consideration on both sides can be neither 
wicked nor prohibited by law.' It therefore follows that the consideration, 
the act or undertaking, of either party must not be opposed to the constitu¬ 
tion of the United States or of the State; it must not be contrary to law, 
and the effect of the contract must not be to defraud or injure the gov¬ 
ernment. 

Among the latter agreements are those that promote smuggling, evade 
the internal-revenue laws, assist in rebellion or riot, aid enemies of our 
country, effect fraud in elections, or interfere with legislation or the admin¬ 
istration of justice by our courts. Contracts to build ships of war or to 
manufacture arms or to furnish supplies in violation of the laws and 
treaties of our country will not be recognized by our courts. 

73. Contracts the Effect of Which is to Influence Public Officers.—A 
contract must not tend to influence legislative bodies or public officers in the 
discharge of their duties. A contract to pay a certain sum of money 
annually for ten years in consideration of the owners offering their building 
to the government for a post-office at a nominal rent and using their per¬ 
sonal influence and proper persuasion to have the post-office located in that 
building was held illegal and against public policy, and, the consideration 
being indivisible and partly illegal, the whole contract was declared void.* 
If the owners were not to have used their influence and persuasion with the 
public officers it seems the contract would have been legal.* 

If there be no evidence that a politician had influenced any legislators 
or public officers in his behalf, then the contract might be held valid and not 
necessarily against public policy."* The government may enter into a lease of 
a building for a nominal sum, the rent being made small to induce it to 
locate the office in such building. Such a lease is not contrary to public 
policy in the absence of anything to show that the building is not a con¬ 
venient and desirable one for the purpose.* 

An agreement by a public officer to accept a greater or less fee than iff 
prescribed by statute, or not to avail himself of a statutory mode of enforcing 
the collection of his fees, is against public policy, as is also a contract to 
delegate his official duty, or to pay a rival candidate half of the profits of an 
office, or for a deputy to divide all his fees with his principal, such fees being 
payable directly to such deputy,* or for the principal to appoint a certain 
person as deputy in case he is elected.* ^ 


* Pollock on Contracts 322. 

* 9 Amer. & Eng. Ency. Law 916 ; Elk- 
art Co. Lodge Crary, 98 Ind. 238 [1884], 

*PearnIey t). De Manville (Colo. App.), 
89 Pac. Rep. 73. 

^ Beal t). Polhemus, 34 N. W. Rep. 632, 


many easeB cited. 

®Deyoe v. Woodworth (IT. Y. App.), 89 
K. E. Rep. 375; 24 K Y. S. 378 affirmed; 
9 Amer. & Eng. Ency. Law 916. 

®Conner v. Canter (Ind. App.), 44IT. B. 
Rep. 656. 
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Contracts for public favor or personal influence with the government or 
with public oflicials are against public policy. Such are contracts to pay 
officers for their influence in procuring contracts for work, as to have a cer¬ 
tain person’s bid accepted; * or to procure sales, or to induce any one to do 
acts inconsistent with his duty. 

Any agreement which contemplates the use of private influence to secure 
legislation is void/ but a contract to draft bills, explain them to members 
of the legislature, and request their introduction is not.^ An agreement to 
procure the p^u^sage of a hill declaring certain railroad lands forfeited to the 
government, so that one party to the contract might be benefited as a bona 
fide settler under the homestead laws, is void as against public policy.* Con¬ 
tracts with legislators to secure franchises, enactments, and lioetises for 
puhlio works, by would-be contractors or companies that want charters for 
special works, are within the same class. 

A mortgage given to soeuro the payment of compensation for procuring 
the appointment or resignation of a public officer is void as against public 
policy/ Money paid under a contract for the sale of property which is 
contrary to public policy, because of a promise by one of the parties to 
resign a public office and use his iufluetice to sccurce the other’s appoint¬ 
ment, cannot be recovered on refusal of the seller to perform.® An assign¬ 
ment of, or a lien 0 !i, the tinearned salary or fees of a public officer, given by 
him, is void as against public policy.’’ 

74. Contracts for the Perversion of the Courts.—A legal contract can¬ 
not have for its object the perversioii of our courts or the obstruction of 
justice/ An agreement to procure evidence in consideration of a part 
of the sum recovered is against public policy;® and one to stifle a prose¬ 
cution or to withhold testimony therein is absolutely void, and no re¬ 
covery can be had on a promissory note given in consideration of such an 
agreement.*® 

Agreements to pay money to a witness to keep out of court/* or to 
induce a public officer to violate his trust or neglect his duty, or to 
do things inconsistent with his official duties,*® to gain particular official 


* Davidson Swroour, 1 Bt»w, (N. Y.) 

88; Halcomb ti. 186 Mtisi. 265; 

aak m BcrmudcVi Aiph. Pav. Co,Oiiteh- 
field, 62 III Aim. 221. 

* Burney’s Heirs e. Luclefing (La.), 16 So. 
Bep. 507. 

®Ohesebrough e. Conover (H. Y. App,), 
35 K. 1, Eep. 688; 21 N. Y. 8. 566 
aMnmd. 

‘^Houlton e. Dunn (Minn.). 61 N. W. 
Kep. 868; tut m e^nira Iloulton e. Nichol 
(WiH ). 67 N W. mm. 71A 

e. Mew (W. C.), 20 8. K. Rep. 
78S 

•Edwards o. Randle (Ark.), 88 S. W. 


Rep. S4S. 

State Nat. Bank v. Pink (Tex. Sup.), 24 
8. W. Rep. 256; Williams t). Ford (Tex. 
Civ. App.), 27 8. W, Rep. 728 
* Bierbauer tJ. Wirth, 5 Fed. Rep. 886 
[1880J. 

®Lyon p Hussey (Sup.), 81 N. Y. Snpn. 
2Bl; Kennedy e. Hodges (Ga.), 25 8. E. 
Rap. 468. 

Friend tj. Miller (Kan.), 34 Pac. Rep. 
867. 

» /a re Brule (D. 0.), 71 Fed. Rep. 648. 
Robinson v. Patterson (Sup. Cl. Mich.), 
July, 18H8; Bchlass v. Hewlett (Ala.). 1 
So. Rep. 263. 
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favor/ or to influence legislators/ and similar undertakings, are illegal con¬ 
tracts, and will not be enforced by our courts.* 

75. Tbe Undertaking Must Not be Contrary to Federal or State Laws, or 
in Disregard of Police Kegnlations or City Ordinances.—It is not necessary 
that the parties should actually contract to do the acts specially prohibited, 
but it is sufdcient if the tendency is to subvert the laws, or overthrow, 
defraud, or injure the government or its institutions. If the contract is 
made for the purpose of using the subject-matter in a manner prohibited by 
law there can be no recovery on the contract.'* Mere knowledge of the use 
to which the things are to be put will prevent recovery for them if the act 
prohibited amounts to a felony.*^ Knowledge alone, even if the act does not 
amount to a felony, will preclude recovery in England.® In short if the 
agreement is to do anything to facilitate the doing of an unlawful act it is 
invalid, and there can be no recovery. A case in trade is reported where a 
quantity of candy and silverware was sold, to be put up in prize candy 
packages it was held that the transaction, having been for the purpose of 
aiding in a lottery, which was prohibited by the Kew York statutes, it 
was void and that no recovery could be had upon the contract.^ 

76. The Contract Must Not be to Invade Property Rights, to Commit or 
to Maintain a Nuisance, to Obstruct a Public Way or Stream, or to Commit a 
Trespass.—Some cases of interest to engineers and contractors will best 
demonstrate these points of contract law. Thus it is submitted that a 
contract to erect a bridge over, or a tunnel under, the Hudson River at New 
York, enijered into before the necessary franchise had been obtained from the 
state and Federal governments would not be a binding obligation; or a con¬ 
tract to drive piles or build a pier out into the bay beyond the harbor-line; or 
to do work that v»uld necessarily obstruct a public street or waterway.® A 
contract to build a railroad or canal through a state, territory, or reservation, 
entered into before the corporation had obtained its franchise or authority 
from the state to build, would not be a valid contract; certainly the con¬ 
tractor could not be required to fulflll his contract until the necessary 
license and permission had been obtained. Such cases come up not infre¬ 
quently; such are contracts to construct waterworks or irrigation ditches, 
canals or sewers when the appropriation or pollution of the water would be an 
unlawful act, or to drive a tunnel under a government fortress, as occurred 
on the West Shore Railroad at West Point. The question has been asked 


^ 3 Fed. Rep. 1; Hager t). Callin, 18 Hun 
448 [18791; Staunton Parker, 19 Hun 55 
[1879]. 

* 2 Amer. & Eng Ency Law 366. 

* See a good collection of cases in 9 Amer. 
& Eng. Ency. Law 879-930. 

^Caanan d. Bryce, 3 B. & Aid. 179; Mc- 
Kimmel v. Robinson, 3 M. & W. 434. 

*Hanauer d. Doaife, 12 Wall, 342; hut 
see Redder «. Odom, 2 Heisk. 68. 


*2 Keener’s Cases on Quasi-Contracts 
85, note. 

Hull 1 ), Ruggles, 56 K T. 424; see also 
Amot V. Coal Co., 68 N. Y. 558; and Lynch 
V. Resenthal (Ind.), 42 N. E. Rep. 1103, 
a contract for sale of lots to subscribers to 
be determined by lot, held void. 

® Whitfield Zellnor, 2 Cushman (Miss.) 
663, work enjoined as a nuisance. 
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as to whether a contractor after having built a structure upon, or driven a 
canal through, Federal property, or diverted a stream, or appropriated the 
waters of a pond, or constructed an outlet for a sewer, or directed a sewer 
into an unpolluted stream, any of which acts is an unlawful act, and which 
has been the consideration for his contract, could recover on such a contract 
for what ho has dotm. It has boon hold that a party could not avoid a con¬ 
tract on the theory that the doing of extra work was malicious mischief, 
because the extra work required the contractor to dig or excavate in a street 
without proper liconso, which was an unlawful act/ 

A contract to build houses on a disused unconsecrated burial-ground, 
necessitating tlie removal of maxiy corpses, has been held illegal;* and it has 
been lield that no recovery could bo had under a contract to grade a street 
for earth filled outside the street-line and included in the slopes, and which 
had been deposited on private property, as it was an unlawful act without 
the consent of the owtier,* but the fact that a part of the improvement was 
on private property did not prevent the contractor from recovering for 
work done on the street.“ Recovery luis been allowed a contractor who 
built a bridge and some track without the railroad compaTiy^s territory, the 
contract for which was void, where it appeared that the compatiy had pos¬ 
session and enjoyed the benefit of the structures.^ The act of the city in 
preventing the contractor from improving a street in which the city had no 
right of way does not give the contractor a right to recover as for breach 
of contract, as the contract was void.® 

Instances are numerous in the engineering profession where contracts 
have been taken to build structures or do work by processes that are pat¬ 
ented, the execution of which could bo stopped by an injunction and the 
performance of whicdi would be unlawful, but whether the contractor would 
be excused and the contract declared illegal may well bo doubted.'^ Such 
might be cases of patent processes or patent apparatus required, such as 
patent heating apparatus, patent pavements, etc. A contract to publish a 
copyrighted book without permission of the author, or to act a play, or to 
copy a picture without permission of the artist would be of the same 
character,’^ 

Contracts to erect structures the maintenance, ownership, and use of 
which are contrary to law are not binding. Such are contracts in violation 
of local ordinances and building regulations, as those fixing the thickness of 


* Bernstein v. Downs (Cab), 44 Pac. 
Bop. 557. 

* Gibbons Chalmers, 1 C. & B. 577 
[1885]. 

* Davies v. B. Saginaw (Mich,), N. W. 
Rep. 919 [mil 

^ Johnson e. Duer (Mo.), 21 S. W. Rep. 

800 . 


‘ CimuIngham tj, Massena Springs R. 
Co. (Sup.), 18 N. Y. Siipp. 600. 

^ Sang f). Duluth (Minn.), 59 N. W. Rep. 
878; Becker e. Fhila. (Pa.), 16 Atl. Rep. 
62511889]. 

me cases in Dillon’s Munic. Corp’ns. 
(4th ed., 1890), § 468, § 467 noU. 


* 8m Secs. 216^225, ir^a. 
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walk.* It him !i»*ltl tital a ciirptnilrr niitl Itiiiltlt^r iit*i raetiver 
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ing lioiiig uitliiwfiil prfi|ioriy/ For Iiihor iiiiil iiuiloriiik fiiriiwhwtl ft>r 
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Wlitiii a ronfritiiitiini of iiiiiiiny t.ii 
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an iigmiifiniiit to {mi| to «ii« ifim liiiti tnyll ii lug oiiliin for ei 4 iii|iii 

nnietiiigi in ooiwitioriilioit liiiil liw ii'tiiihl kpoj» it mioti for ihts iiomtntncj 
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riatitl for wini lioltl illri^iil niiil not ♦♦iiforronhlo,* 
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» 8t#ftiii r, Clfiarlrf, 7 C?. II. M, 8. m 

* Bpiirpoii Ifrlilwtte. i 441; 

14 Afiirr. 4 Kurj I*tw iwl, 

* Eriiikiiiaii r. Ekli^r, ti M,¥^. 8ii|i|i. IM, 

ami Mwsilitr 
awtiitii tiwi*. Hiftih w M M. ¥» 

Siipp.W; mmimr Eilwtu^i r* Maiii iCIoiti, 
PLL lil% To, Ci, Ifrp. llar|«f 

t. (Cla4, *M B. 1. Ito. Ilii 

t. Walkw, S Hill |i. ¥4 W 

p8«J. 


* r»i f Holirlrf, t C! Ii M. a 

Itiirirr«. m M* f. 8i 
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* IfiAlilliii r Wilkrr, *il M. B. U. :t 

llaiwipif r i Aiiirr. A I 

Surf, I#iiw ami riiir# 

* C*ai»? #. liiiln i VhUIw. Cli; Pitre 
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81. The Undertaking must Not Have for Its Object the Creation of a Mon¬ 
opoly.-~™Such acts arc attempts by the officers of cities, railroads, and other 
corporations to grant exclusive rights or franchises to individuals and other 
companies, as '' the exclusive right to sell water to a city,''' the exclu¬ 
sive right to maintain and construct a telegraph-line along a railroad."'* A 
contract by a railroad company granting to a hackrnan the exclusive right 
to bring his hacks into its depot grounds has been held not against public 
policy." But a contract by a town to give to one party an exclusive right 
or franchise for many years to light its streets and its residences is a 
monopoly, and cannot bo enforced.'* The granting of exclusive privileges 
to telegraph companies to run wires along the line of a railroad or to lay an 
oil-line across a large tract of land is void as tending to create monopolies.* 

A railroad company may not agree to refrain from applying to the legis¬ 
lature for a land grant atid to assist another railroad company in getting it. 
Such a contract is void, oven though it stipulates that the means employed 
in securing the grant shall be reasonable and proper.® A contract not to 
sell water rights to any other person or persons under a penalty called liqui¬ 
dated damages, and not to make any settlement or compromise with other 
parties, is void as imposing a restraint upon compromises of litigation and 
disputes.'^ 

Certain cases may be recited to show how near the line one can walk 
and yet keep within public policy. Thus it has been held that two railroad 
companies whose lines are parallel may agree to extend their lines so as 
not to interfere with one another, the agreement being made to prevent an 
unprofitable war of construction." A contract by a railroad company by 
which it agrees to give all its ferry business at a certain point to one com¬ 
pany and to employ none other has been held a good and valid contract.* 
An agreement to refrain from forming a corporation for the construction 
of waterworks and from carrying on or prosecuting such work so that 
another may incorporate for that purpose and conduct the business without 
competition is not void as against public policy.*® An agreement by a 
vendor in consideration of the sale of a lot not to build a flat in the imme¬ 
diate neighborhood is irot against public policy as being in restraint of 
trade.“ 


' Davenport t?. Kleinschmidt (Mont), 18 
Pac. Rep. M9 [IBS?]. 

^ Pac. Tele, uable Oo, tJ, W. Union Tele- 
ffniph Oo., 50 Pod. Rep. 498. 

^ Brown t). N. Y. Cent, etc., R. Oo., 27 


K. Y. Supp. 69. 

^ Saginaw Gas & Light Co. v. Saginaw 
(U. 8. Oir. Ct.) (Mich.), 22 The Roptr. 579 
[1886]; Gale v. fcalamazoo, 28 Mich. 844. 

» 9 Amor. & Eng. Ency. Law 892; Union 
Trast Co. V. Atchison, etc., B. Oo. (N. M.}, 
4B Pac. Rep. 701. 


« Chippewa, etc., Ry, Chicago, etc., 
By., 44 N. W. Rep. 17. 

f Ford ' 0 . Gregson (Mont.), 14 Pac. Rep. 
659 [1887]. 

* Ives 'o. Smith, 8 N. Y. Supp. 46. 

® Wiggins Ferry Co. -o. C. & A. R. Co., 
78 Mo. 889 [1881]. 

Oakes u. Cattaraugus Water Go. (K. 
Y.), 88 K. E. Rep. 461. 

n Lewis®. Gallner (N. Y.), 29 N. E. Rep. 
81, reversing 14 N. Y. Supp. 862. 
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Contracts in general for total restraint of trade, or contracts for the pur¬ 
pose of creating a monopoly, or compacts having for their object the eleva¬ 
tion or depression of the market prices, or to raise or lower the prices of 
goods and produce, or sales of stocks, grain, and produce on margins, or 
option contracts whose effect is to corner the markets, are held to be against 
public policy and void.' 

82. Contracts IJot to Bid or Compete.—If the undertaking is to prevent 
competition in trade at public sales or in bidding for public work it is 
against public policy. A compact entered into by members of a trade-union 
to establish and maintain uniform rates of charges and to prevent competi¬ 
tion among its members is illegal, and one party cannot maintain an action 
against another who has underbid him.® A contract, or a note given by 
reason of an agreement, between contractors who belong to an association of 
masons and builders, the by-laws of which require the members to pay to the 
association 6 per cent, on all contracts taken by them, and to submit all 
bids for work first to the association, and which provide that the lowest bid¬ 
der shall add 6 per cent, to his bid before it is submitted to the owner or 
his architect, is contrary to public policy and void."* 

Contracts by builders or bidders to refrain from bidding against each , 
other for public works or to share the profits with others not bidding at a 
public sale, or any agreements which tend to destroy competition, which the 
law requires before the contract is awarded, or to induce a sacrifice of the 
property sold, are illegal and void.* However, an agreement to bid, the 
object of it being fair, is not void.'^ It is a fraud upon the public for persons 
to obligate themselves not to bid, or not to bid beyond a certain sum.® An 
agreement to pay certain commissions to a person who shall become a mock 
subscriber and purchaser of house-lots, which the owner is to take back off 
his hands if he does not wish to keep them, the object being to induce 
others to purchase, is against public policy."'* Contracts by companies who 
have been competitors who agree not to compete with each other either as 
railroads for traffic, but to divide their earnings; ® or as gas companies, not 
to compete in certain districts of a city, will not be enforced.® A railroad 
pooling contract, the evident object of which is to stifle competition for the 
purpose of raising rates, is void as contrary to public policy.'® 


^Illegal Contracts, 9 Amer. & Eng. 
Ency. Law 879. 

* Moore tj.Bennett (Ill.), 29 N. E. Rep. 888. 
^Milwaukee Masons’ & Builders’ Ass’n 
D. Niezerowski (Wis.), 70 N. W. Rep. 166. 

^9 Amer. & Eng Ency. Law 898; People 
«. Stevens, 71N. Y. 527; Durfee Moran, 
57 Mo. 874 [1874]. 

®Wickers. Hoppock, 6 Wall. 94 [1867]; 
Flanders ®.Wood (Tex.), 18 S.W. Rep.572, 
'between competing architecU. 

•Hunter d. Pfeifer, 108 Ind. 197; see 

* See Lowest Bidder, C 


also McMullen v. Hoffman (0. 0.), 75 Fed. 
Rep. 547. 

^ McDonnell v. Rigney (Mich.), 66 IST.W. 
Rep. 52; Atlas Nat. Bank v. Holm (C. C. 
A.), 71 Fed. Rep. 489. 

® Texas & R. Ry. Co. d. So. Pac. R. Co. 
(La.), 6 So. Rep. 888. 

•Chicago G. L. Co. v. People’s G. L. 
Co. (Ill.), 13 N. E. Rep. 169 [1887]. 

Chicago, M. & St. P. Ry. Co. «. Wa¬ 
bash, St. L. & P. Ry. Co. (C. C. A.), 61 
Fed. Rep. 993. 

p. VI., Sec. 148, infra. 
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83. Contracts that Promote Gambling.—It is against the policy of the 

law to sustain gaming or gambling contracts, whether at games of chance 
or on the stock-market; or even to enforce agreements to repay money bor¬ 
rowed for the purpose of gambling.' Anything which induces a man to risk 
his money or property without any other hope of return than to get for 
nothing any given amount from another is gambling and demoralizing to 
the community. All gambling is immoral, and, wagering or gambling 
agreements being in violation of the law and in the nature of a public 
wrong, have no legal ellect. Money lent for the express purpose of settling 
losses on illegal stock-jobbing transactions to which the lender was no party, 
cannot bo recovered back. It being unlawful for one man to pay, it cannot 
be lawful for another to furnish him with the means of paying. The mere 
fact that a lender of money know that it was to be used for gambling in oil 
is not sufficient to defeat a recovery unless ho confederated with the bor¬ 
rower for its unlawful use.® ^ 

84. The Act Must liTot be Inconsistent with the Duties and Obligations of 
a Party Who has Undertaken It.-—Such duties and obligations may be due to 
the public, or they may be such as arise from fiduciary relations, as those of 
an agent to his employer, or of an officer to his company, or of a trustee to his 
beneficiary. Thus it lias been repeatedly held that the officers of a railroad 
company cannot agree to locate its depot at a particular point,® or the route 
of its road through a certain place.If the contract tends to sacrifice the 
interests of stockholders or of the public it is against public policy and 
therefore not valid.® The agreement is not of itself void,® and will hold if 
the company's and public interests have not suffered.’’ 

An interesting case came before the courts in Oregon, where one H. 
being director and president of a railroad company and owner of a control¬ 
ling interest in the stock, agreed for a money consideration to cause the line 
of railroad to be relocated over a longer and more expensive route; the 
contract was hold to be contrary to public policy. It was held that a rail¬ 
road company was a sort of public corporation, and that its officers were 
bound to be disinterested in the consideration of public questions,® 

85. A Fiduciary Can have No Personal Interest in His PrincipaFs Contract. 
—Independent of the fact that a railroad company is a gwa^f-public cor- 


* Bfebblns Lt'owolf, S Cusb. 137 fl849]. 
® Waugh ^ 0 . Bt'Ck (Pa.), 6 Atl. Rep. 928 
fi ssa I 

^Florida Vmit. & P. R. Co. t). State 
13 Ho. Rejh 103; Noriheru Pac, R. 
Co. -0 Territory (Wash), 13 Pac. Rep. 
604 [1B87). 

^ Linder Carpenter, 62 III. 309 [1872]; 
ako 13 III App. 668. 

^Bestor u. Wathen, 60 Ill. 138 [1871]. 


«Railroad Oo. t). Ralston, 41 Ohio St. 
673. 

’ Prey t). Ft. Worth & R. G. Ry. (Tex.), 
24 H. W. Ee 4 >. 950; Bank v, Hendrie, 49 
Iowa 402 [18781: Mills County 0 . B. & M. 
R. Co , 47 Iowa 66 [18771. 

^Ihdiday d. Petterson, 6 Oregon 177 
[1874]; 1 Redfleld on Kys. 677, § 140; 
Fuller t). Dame, 18 Pick. 472; Pacific R. 
Co, V. Seeley, 26 Mo. 212; Bestor u. Wat* 
hen. 60 Ill. 188 [1871]. 


Sec. 76, supra. 
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poration, tlie fuluciary ralatum cif im t>r tliiwltir of a 

corporation to liig coiupany aiul its stooklit»ltlors wtnilit provont litiii from 
having any pornonal intortmt in a rtititrini/ A I’oiifniol liy a friigltt-iigiini 
to eharo with a (unitractor in tho prt^fitiitif ii niiilnni, fiits nidy m*rvko nf tlie 
froight-agont being to allow the roiiiraottir a low frtogiif riiie on iiiiit-oriiils 
of construction^ is vtucl ns iigainst piiblic jiolioy/ An iigrimtinoitl liy tli@ 
bookkoopar of a oorporatiiui tti dischma iU tliiiiiiriiil rtiinlitioii !.« iiiiiillmr ii 
void, and it m immaterial that hucIi other is m ittiokliidilor of the rtirpiira- 
tiou*® An agreement between two real-eslitte iigeiils represitittiiig i{iileriiit 
principals to divithi coinmiasioiis in ciwe tliey efwi a siilii llmir 

respective principals is voiit m against jiiililic jiolit^yn and tin* fact liiiii tho 
sale was elTccted at the valiiaiitni tliiii eitcli priiiripnl liinl set fin liiii priipirtf 
with his agent will not give valiility to the ligriHniioiild A ciiiilnittl itimli 
by a person on hedndf of two parties and iiiiiiig in oiipiirily nf iigeiil f§r 
both is voidable* It must be ratitletl or inliijiled tti beeniiip liinitiiig* Siieh 
a contract may be rntifted by a miuiicijiiit «Hirjwiriititiii/‘ An iigreeiiieiit bj 
the Buperinttiiidtint and geiieriil malinger of a mill nniijiaiiy iit cuii^iiilftrfiiiiii 
of live thoiwand dollarn to ti«e liw iiithieiice iind tiiiflpcily 44i*riirif llie re- 
moval of tho mill to iiiioilier plarp mid the of it?i lo^ging^rttiiib to 

that place is void ns agiiiiwi public policy/ Hn mlicre an iircliitcrt iiiid tin- 
fondant agreed to build lioiiiCi for wile, the liiiler to itdviifirt^ Ihe iiioimy niid 
the former to eontribiitii liii iikill mid time tw inipmiitiniileiil, mwk to liiiv© 
half of the profits after sale, it wm liidd tliiit the tleffOidiiii! ctnihi ittil tdiiirp 
pliiintif with thci land iwntl for litiiliiing {iiirpowM nt n girater prire flntti ill 
original cost, though it wfi» lioiiglil with iiioiiey fitriii^licd by hiiii and tli© 
title wtii tiikcm in Iii« iiiiiiie/ 

Ilowiiver, IImiitriict fcittiidccl on ii prmiiiiie li»di‘edtwe iiifiirfiitttioii i»toa 
place where a riiilroatl coitipiiiiy iiitcfiiinl to hiciife iin liepot m iml iidtl m 
apiinst public policy wlierii tlicirc ii iiolltiiig to tinif the pliiiiilif ob¬ 
tained his informatkiii by rciwoti of iiii| reliitioii of trii4i *ir rtiiilideiirif I flit tii 
boro to the railronil coiiipiiiiy, or tint ti hiitl itiiy iiilerc^l m tfie wiiiiject* 
iimttorof the con tract, or that it to kei*|i tlie Itiriiliiiii of 

a secret/ * 

86. A Mta Cmmt by Ooainml Forftit Ctrttin Iffhti lai Pritiff^ 
the Protection of Which the Lm ©mrtttitii. ”11ie Hcrliiriiiwti iif liido* 
peiidence holds the truth idciit ilml nfl int^n ciiilowcd liy tJiiilr 
CVeatorwith ecirtidn inalicrmtil# righl* ; lliiil nnmfig Iliiii4e iir»« 


* Iliifor t. Walhcri, §0 III. 

* Ilarclay t, Wllllaitii, 20 III Aiip, Sli 

I IWl* 

* Davenport t. Iluhtie (8«|»r,), 113 M. Y. 
Swfm. Wi. 

m Sptttctr (Ofilo, Stip.i SS I%c. 

Bep. 415, 

*dM mMm 43, ta 


‘flit Ilf FInilkf r, ttM\ « 

Fril Itrp, ri7 

* biifii r »llliifi I* f$* N 11% tirp 

^ Iliifill f Hrii4i|ef |H J, ill I, 21 All 
Ifaii fill 

*lirr»>ii f, ltr*«fk^ oy.i* t3 l*». 

«4t I ifii ^ Will* f. iiiiiri, m ivi, mt 
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tho pursuit of happiness ; and, being inalienable, no one can give them away 
for or as a consideration ; and to these might have been added one's.char- 
actojr, religion, citizionalup, and many other things which cannot be for sale 
or subjects of exchange/ 

Such an agreement would bo against tho policy of tho law, and against 
public policy. If tho undertaking tends to injustice or oppression, restraint 
of liberty, commerce, or natural or legal right ; if it tends to obstruct jus¬ 
tice, or to violate the law, or is against, good morals—it is against public 
policy and cannot support a contract.* It does not matter that the parties 
are innocent of any design to violate tho law ; if the effect of their agree¬ 
ments or acts is against the laws or public policy, then the contract must 
fail. 

It is contrary to public policy for a person to make agreements to forego 
his inalienable natural rights. A contract by which a person agrees not to 
demand damages or compensation for injuries that may arise from another's 
acts or nogUgenco is within this class. Such contracts are those of carriers 
of freight and passengers, as railroad, express, and telegraph companies, 
that seek to avoid or limit their responsibility for negligence or delay in 
tranaportitig or delivering goods or messages by notices, clauses, conditions, 
or oven by deeds. Buch agreements atid contracts have frequently boon 
declared inoperative and void.* It may be doubted oven if they may so 
contract with persons carried gratuitously, i a., with persons traveling on 
free passes. It has frequently been hold that they could not, though there 
are cases to tho effect that they can.** A railroad company was hold liable 
for causing the death of a passenger by the negligence of its employees not¬ 
withstanding ho wm at the time riding upon a free pass upon which was a 
stipulation signed by him releasing the company from all liability for 
injury to his person or property while using the pass.*** A contract on a 
telograph-message blatik that tho company will not be liable for but ten 
times the cost of sending the message has been held invalid so far as the 
damage is tho result of negligence on tho part of the company or its 
servants.** 

Parties cannot by private agreement in advance of a controversy oust 
tho courts of their proper jurisdiction. It is true that a matter in contro¬ 
versy or a pending civil suit may be finally submitted to arbitration or to the 


* 9 Araer. <& Ena:. E»cy, Tmw ftSS. 

Amen & Eng. Ermy. Law BSO. 

*9 Amer, i% Eng. Eriev. Law 91B ; 26 
Amer. Law RcwV'atS rfB93j; 21 Amer. 
La V Edv’w 506 ; L B. A M. 8, Rv Co n 
Spangkr (Ohio), 2'‘ The Etu>tr. 7S4 [lBB6b 
44 Ohio Bt. 471 ; Porter N. Y. L. E. & 


Jour. 404. A recent cfise carried to the 
court of appeals In JSew York held not. 
Porter K. Y. L. B. & W. B. Co., 129 N. 
Y. 624,jrr)ec. 18911; $m aUo Rose n Des 
Moines ft., 89 Iowa246,20 Amer. Ry, Rep. 
826; and many earn cited in note p. 88B. 

®Marr t?. Telegraph Co. (Tenn.), 8 8. W. 
Rep. 496 [18871, 85 Tenn. 529. 


W, R, Co., 129 N. Y. 624 [1B91J. 

^ 8m cmmjmt cited, and its m Alb. Law 

^ Ad Engineers' and Architects’ Employment, Sac. 264, if^ra. 
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decision of a iinglo judge, cir hj iiiiiittiiig Iti Itiinr rigliln thi 

may wiiifti tlicin m ilmj cIiikwo^ liiit ihtj niiuitit by iiii iigret^iiitiiil in ndff 
when no iiiiitl-tir of liiiijiiili? or ciinlrvitrriiy !iiw vpI iirii 4 ffn furfuit their ri 
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87. Immoral Contracts.—A contract for immoral or indecent purposes 
will not be sustained ; if it is to effect an immoral object it will not be 
enforced. An agreement to pay money for the use of a carriage or of a 
house or of furniture which is to be used for immoral purposes will not be 
enforced ; and the same, it is submitted, might hold true if a contractor had 
built a house or fitted up quarters knowing they were to be employed for 
indecent or unlawful purposes, or for any purpose that tends to induce im¬ 
morality.' Such might be the erection of a still for illicit distillation, or 
the fitting and furnishing of a barroom in a no-license state, or the erection 
or furnishing of a house of prostitution or for gambling,'' or possibly of a 
bucket-shop or even a stock exchange.* * An owner who has parted with 
the possession of his personal property under a contract which is against 
good morals and void as against public policy, the law will not aid him to 
recover the possession of such property, but will leave the parties in the situ¬ 
ation in which they have placed themselves.'* 

All contracts having for their object the making of matches'"' for 
marriages, or the separation of man and wife, or to restrain the freedom 
of marriage or the right of selection of a companion, or to prohibit mar¬ 
riage, are against public policy, illegal, and void.* Therefore a contract 
intended to facilitate the procuring of a divorce at the suit of either of the 
parties thereto is void.* A contract to sell letters from persons who are dis¬ 
eased to a person who advertises articles and instruments to cure them is 
contrary to good morals and void." No recovery can be had for the expense 
of printing an immoral publication.* 

Illicit intercourse is not a consideration for a promise to marry, and a 
promise to marry a woman if she will give herself up to the promisor is 
tainted with immorality and is not a legal contract. Such a contract must 
be distinguished from a promise to marry and the promisor afterward taking 
advantage of the trust and confidence imposed in him.’ 

The defense of public policy proceeds not upon the idea of relief to the 
defendant, but protection to the public, and it is immaterial that a defend¬ 
ant was ignorant of the illegality.'® It is not therefore necessary to plead 
public policy to prevent a recovery on a contract invalid as against public 
policy." 


' 9 Amer, & Bag. Ency. Law 921; 
Pearce v. Brooks* L. R. i Bxch. 2111; 
Reed v Brewer (Tcjx,), M 8. W. Rep. 99. 

^ Contra Mitdiael v. Bacon, 49 Mo. 476, 
and omm cited, 

^ 8 e 0 ernes cMUcUd in 9 Amer. Env. 
Ency. Law 922. Reed v. Brewer, supra, 
held that notes given for furniture for a 
hons»‘ of proHiitutlon were void. 

4 Hutchins e. W* Idin. 114 Ind. 80 [1887]. 
® 9 Amer. & Eng. Ency. Law 918-921. 


« Wilde e. Wilde (Neb.), 56N. W, Rep. 
724. 

’Rice e. Williams, 32 Fed. Rep. 487 
[1887]. 

* Poplett e. St.ockdale, 2 C. & P. 198. 

® Hanks e. Waglee, 54 Cal. 51 [1879]; 
Bournguares t). Boul« n, 64 Cal 146 [IBBOJ: 
Saxon tJ. Wood (Ind.), 80 N. E. R' p. 797. 

Church e. Proctor (C. C. A.), 66 Fed. 
Rep. 240. 

Sheldon e. Pruessner (Kan.'^ 85 Pac. 
Rep. 201. 


* Bee Sec. 76, supra. 
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LAW OF CONTEACTB. EBSB^NTIAL ELEMENTS OF A CONTRACT. 

MUTUAL (X)NBENT OR MUTUAL ASSENT. 

88 . Thera Must be Mutual Uuderstaudiug.—The fourth essential element 
of a valid and binding contract is a mutual undorstatiding between the par¬ 
ties as to the essential terms ot the agreement between the parties; there 
must be privity, mutual understanding, and no mistake/ Mutual consent must 
always exist at tlie moment when the contract is made. An express refusal 
to abide by an awani, made at dilTcreni times by the parties thereto and 
without any meeting of their minds, is not a contract that will operate as a 
dieoharge of the award/ 

89. Mutual Consent Must be Shown by Some Overt It is impossible 

to enter into a person's thoughts or ascertain how fully he compreliends what 
ho ia doing or what he intends to do, and mutual assent is not therefore in 
general capable of tlireci proof; but proof of acds performed that indicate a 
purpose or intention on the part of the contractor is sufficient proof of 
consent on Ids part to the terms of Ida agreement. As Professor Langdell 
has said in his Hummary/ Mmd.al acts are not the materials out of which 
promises are made; a physical act on the part of the promisor is indispen¬ 
sable, and whan the physicml act has been done only a physical act can undo 

If one party has made an offer which has been duly accepted by the 
other, or if one has made a delivery and the other appropriated the thing 
delivero<l, proof of these facts is sufficient proof of the mutual consent of 
the parties. If such acts caitnot ho proved, then the contract fails, for what¬ 
ever may have hecin in the minds of the parfeios, or however mutual their 
unexpressed wishei may have been, they will not suffice to create a contract 
unksi miinifeHted by iome overt act. The mental state in itself signifies 
nothing; it requiriis miinifistiitimu 

If, on the other hand, it can be conedusively proven that mutual consent 
is lacking, the performance of the acts will amount to nothing toward oh- 


»am Manfg. Co r Hurd, IH F.iL lliifK 
e7S ri«8:i]; Pullmim PMtiof* C%r t *o, f. 1‘ex. 
& Pac It. Go, II FoJ H«*fi 
Qmm V, Gauger. M Wl». *1*19 ; Shields 
Hickey, M App. IM [1887 J. 


^ Hvnes Wright, 83 (bun. tl2B ; hui m 
Bheitleld Ftir. Go. f), Hull Coal & Cokt! Co. 
(Ala ). 14 Bo. Hep, 072. 

^Lacffdeirs Bummaiy of Law of Con¬ 
tracts 1000. 
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tablishiiig a contract An offer iiitist be a physical and mental art com¬ 
bined, the mental act being embodied in, represented by, and inneparable 
from the physical act. If the mantal act becomes impci»iiblti, iliti offer 
comes to an end, as in death or insanity, either of which during the pen- 
dency of an offer makes the contract impoiaibki for want of imitnalilyd 

As an instance, suppose an engineer draws up two contraeli for tlit 
approval of his company, both of which are aigiied and seiiliid, iiiid the com¬ 
pany electa to deliver one of the inatrumeiitii, but by itiiiifake delifari Hit 
other instead, then there ii no contract.* There iiuiat be a litdliiitii under¬ 
standing etweiin the parties as to all the ekimtiili of the coiilraatd 

90 . There ShemM be No Misuadtritaadiaf. A material error m to the 
kind, quantity, quality (?|, or price of tlni iulijetT-insilter inay iiiak© th© 
agreement void, oitiitir becauiii there wm iiiiver any real cciiiiwil of tlie par¬ 
ties or bacaui© the tliiiigi or state of Itiings to wliieli they coiiicnted does 
not exist or cannot ho rcaliitfd/ Hierefore it wm heki no cofitrucl when a 
tolograph-oponitor by niiitako made an order for three lo riwid m m 

order for Efty riitiiA 

A mktiiko as to tlm porioii with wlioiii the riiiitriitd.. is iinido liii« lition 
held to invalidate it wlitim it wim sliown tliiifc the otuiiriietoe never iiileiidetl 
to contriict with tliii porstiti who iwsiiitiwl to tin the roiilrartor.* A iiiislakt 
M to which of two tliiiigfi wiw the MtibjVct fif I lie side will reiidor fhe obliga¬ 
tion not binding* Tliiii in the tiesrriptioii of nn estali* ii«ild, if the drserip- 
tion include a piiioo of kind not iiiioiided to be intdiideil in llin iali% tlieit 
thiri Is no miitiiiil underitaiidiiig, mid ilioriiforti no riiitlriicld Aiiollitir 
instano# ii iiffortl®tI wlior© itiiitiiriiili were iiotiglil to tirrifti by ii cerltitii tliip 
Peorkss, wliicli the con tractor •iippostid to lie n veisid tliiit inilotl frtiiti m 
distant port in Ockilnir; but tiiiiro were two ilii}« iiiintptl llni Fenrieiii llm 
0ii« tiiiftfit by til© iiillor imiliiig in Ikitieiiiliifr, itiid il wm tiidd tliiit llitfrii wm 
no binding contriict, biciiuie tliorti wmm iiiiitiiko m iu lit© iiiiijecl of Itiii 
propoiod ink.* 

A contract will not be eiiforeid wlieii ii apjiimri to Imt© btieii liiiiitil on 
the suppoiid iiiiiteneti of a certain fuel wltitdi fttriiwltiiil tli§ itioiifti for 
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entering into the agreement if it subBecjuently transpires that the assump¬ 
tion on wliich the contract was based was erroneous/ 


An agreement by the owner of a patent for certain machines to furnish 
to another “such a number of machines as he desires for his own use at 


present or liereafter” vms held void for want of mutuality.* 

An error as to quality will not HuOUa^ to mak(% a transacd/iou void unless it 
is such that, according to the ordinary course of dealing and use of language, 
the difTeremui made by tlie absence of quality wrongly supposed to exist 
amounis to a ditTerence of kind, and furthermore the mistake must bo com¬ 
mon to both parties/ or it may be a mistake oti one side and fraud on the 
other. As Mr. l)it*,kson says in his notes to Pollock on Contracts: ^^Th© 
law tolerates a good deal of lying in trade when it is merely in the nature 
of puffing one’s own goods or deprecating those of another, provided the 
thing bargained for reveals its own qualities and is open to the parties^ 
equal iimpection.” * 

It has iHien held that executed coritracts are obligatory without regard 
to mutuality,^ The fact that it is loft optional with one party whether he 
will enforce hk rights under the ccrntraid m not a ground for a defense of 
want of mutuality by a party wlio has received the benefit; * but an agree¬ 
ment whitdi is void m against public policy does not give one party the right 
to 8U0 for damages for failure, of the other party to perform his part, though 
the first party has performeil his part.^ 

If a miHunderstamiiug m to the pri(;e to be paid be proven no obligation 
will be created, d'hus when a watcdiman was employed at one dollar and 
a half per day, and iiighis the same, and the employer understood him to 
say and mean one dollar and one-half for every twenty-four hours, while 
the watehman meant that annumt for a day of twelve hours, it was held 
that there was no ctmtraci, because the parties luul never assented to the 
same thing; that the watcdiman had newer consented to work for one dollar 
and a half par twenty-four lumrs nor the employer to pay three dollars, but 
that, the watcliman having performed tlie services, he was entitled to recover 
what they were reasonahlj worth/ 

In another case where shingles were bought at a price agreed upon, but 
there was a dispute a« to whetlmr the shinglcB were by the bunch or by 
the thousand, it was held that unlees botli parties had understandingly 


^ IJeifiHl Htafes r Oliiirlea ((!, C. A.), 74 
FihI. Iiii» I4’i. 

Wire (!c. r Freeman Wire 
iUi. lO iXl 71 Fetl. lte|i, BUI 
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^ ft. Ilrownalb IBl Mai IBM: 

Aniwinnig f. Huff^utler. 19 Ala 51: Hill 
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ePow. (Mlii.)3$L 


drove V. 5 P. F, Bridtb 504. 

^ Wulerman t. Waterman, 27 Fed. Hop. 
827. 

Konntz Flimnagen (Bup,), 10 N. Y. 
Biipp IIB. 

* Turners WelMer, 24 Kan. BB flSBO]; 
Tucker fi. Pr<‘Ston (Vt.), H Atl. Rep. 726 
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agreed to one of thoHO views as to quant it}% then there waa no apeeial cci 
tract as to price.* I'here ia no contract uiileaa the parlies thereto iiaaoj 
and they luuat asaont to the aainti thing in the aainc acnae/^ * 

An iiitereating case ia reptn*tcd in Miuiic% tvhere a tnuilriicior propcia 
to erect a ac^hoolhouao for liriod, m per plana and apccihcatitnia, iiiuh hot 
the lovveat bidder, the cominittoe awarded the contract to hint for |4o 
and made it a mattered record, ami rccpiircd a boml for flint iiiiioiiiit for t 
completion of the work, ako forfeiture for delays, etc. Diiriiig cmiistruetd 
trouble aroiio ii« tt) the erectii»n of the building, iind the ctntri held t}] 
there had been no camiraci between the pnrtii's/ 

In order to have ii contriutt, the luimk of the parties iiiiist meet and 
the terms of the con tract iniwt lie agreed to. If any part of the cont4*i 
is not settled by the parties, <ir a mode agreed upon to iollle il, there e 
h© no coiitrtict m tti that part.* 

A memorantlum reciting that ii company lias eiigiigiid tin employee 
the season at a salary of ITo per week, tuibjeci to tlie regiiliitio 

and conditions of a cciiitract to lie i4iilistituted for the iiieiiioriiiidiiiii,” m t 
a contract ''riiere k no meeting of the mimk of Itie piirtiei m to the m 
ditioni, restriciimw, and rcgiilaiions iiieiiiiotied/ 

91. To Avoid a Contmet Miitaki or Misuadinttadiaf Must hi Shoi 
Conolusivoly.—It iitay neeiit to I he reader lliiit simti riiltm of iiiw wm 
cnabli any man to twciipe the oliligiilion fie litin Miimed, tiiii it ii lliniii* 
not Thu rniiiitiderstiindiiig, ii« to the piirties, tliiiig, niiiiiilily, or pri 
of tlio property, miiteriid, or gnotli iold or coiitmeted for, iiiiisl be of giicl 
nature m a reiwoiiiilily tliligoiii iiiiiti tiiiglii full into iii order to rclicfu It 
from the pcirformaiice of hm coiitriict, mid tliiii liii did tiiiiiiiifleriliititl a 
that there was no miitiial consent liii iiiiwt iiifisfy iwelvit jiiryiiioit.* 

If a proposal wiw mkiimleritood by an iicceptor ii h for liiiii to ilr 
that 111# mwiiiidcwtiifiiliiig wnw nmiitifiiilile, A ctiiilritcicir eaiiiiot. Ii© lilluw 
to evade tlic perforiiiiiiicii of liis cniitriici by tii« iliitiiiiieiii flint 

hui iiiiifle a itiiilalio or tiid not iiiicliiriiaiitl, If llw owner tir efiiilriicliir 
the time \m tliti cciiilriict coiitliictli hiitiaelf iti i« In liiad ii reiwi 

abici man to lielicv© that he iiiitlfirilwidi aiitl wiiiiti to lli tentii, anti I 
contractor or owiitir ixccutos and {lirfiiriiii hit pari liiiiltr lliiit kdi 
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neifclior party can assert that lie did not understand or assent to its terms.* 
Wliere tlie written draft of a contract is viewed as the consummation of the 
negotiations there is no contract until it is finally signed,® The burden of 
proof is on one aftirming the completion of the contract before the written 
draft tliareof was signed to show that the signing was not necessary to its 
completion.® A statement by plaintiff in his answer accepting the rate, and 
saying that he would he down the first of the week and make out a con¬ 
tract, does not prove that he did not suppose that his letter perfected the 
contratjt/ 

A demand for a sleeping-car berth and a promise to furnish it constitute 
a contract, the mutual obligations and promiseB being a valid considera¬ 
tion/ Tlie sanui is true of a verbal application for cars of a railroad agent, 
who replies All righl^ and makes an order for the cars. Such facts 
proven are suflicient to show that the minds of the parties mot and that a 
contract was made/ 

The mistake in executing a (xmtract need not always be mutual in order 
to invalidate it/ 

If there i« a mutual mistake m to the existence of the subject-matter, 
m in the sale of a farm and buildings the latter of which wore burnt, the 
vendor cannot recover the contract price/ 

92. Manner of Coming to an Understanding^^—Oiflfer and Acceptance Make 
a Contract.—^The manner ami method of parties reatthing this mutual 
understanding are essentially various, but probably the most common way 
of evidencing ii mutual consent to the terms of an agreement is by offer 
and accaptanc*e; hy one party making a statement of the terms by which 
he will abide in tlie sliape of an offer, iwtd tlmn, while he is in that state of 
mind, i. bfifore he has eipraised himself t<i the contrary or made a revo¬ 
cation of Ilia offer, the other party accepting his offer unconditionally, in the 
»me terms iia made. Tlinn m tlierii a meeting of the minds, and from the 
moment of that acceptam^a there is a binding csoniraok Huch an agree¬ 
ment is uiitiillj introttuced by mmm questioni ns to whether a thing is for 
sale or to be porforrnticl; or tlic disposition to contract may be evidenced by 
a notice or tidvariiscinciit iliiit a ctirtiiin sale is to take plac.e or a thing is to 
hi disposed of or thiit certain work is to be performed, inviting offers, pro- 
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posals, or tenders. This preliminary is then followed by a certain amount 
of fencing and bantering as to who shall first commit himself to the terms 
of an agreement. If it is a horse to sell, the seller will want the purchaser 
to make him an offer. He wants the highest price he can get for his horse, 
and if he makes an offer it may be accepted, which completes the contract, 
and he may have named a figure lower than he could have obtained bad he 
been a little more prudent. If the seller gets the buyer to make him an 
offer, it is then in his hands to close the bargain and make it a sale or to 
reject it. If the offer be accepted before the buyer revokes his offer, then 
the contract is completed, and the would-be purchaser is bound by the 
agreement. 

This desire to be noncommittal, or to iieep the privilege of closing th^ 
contract, has given rise to auction sales and of letting work by advertising 
for bids, proposals, or tenders, by which means the owner or proprietor 
retains the right to determine the contract, and contracts are entered into 
in a manner more dignified and businesslike than those attending every-day 
bargaining. 

The subject of offer and acceptance presents many nice questions as to 
what is an offer, what constitutes an acceptance, at what moment the 
acceptance takes effect and the offer becomes irrevocable, and tvJiat effects 
a revocation of an offer. 

93. What Is an Offer ?—An offer is a proposal to make a promise, and 
in law it is not an offer until it comes to the knowledge of the person to 
whom it is made. The offer must be made in the form of a proposal to 
become binding upon acceptance. An offer in the form of a question, as. 
Will you or would you take or accept $10 a thousand is not an offer at 
all. The offer must be in such terms that if accepted both parties shall be 
bound, that the obligations may be mutual. Had the would-be purchaser 
said, I will give you $10 a thousand,^" and the seller signified his assent 
by accepting the offer or by delivering the materials, that would have made 
a valid contract. 

An offer has been called a conditional promise which may be revoked 
at any time before it is accepted. It is not a promise, for it is revocable, 
while a promise is not; but if it is accepted in due course of time, i.e., 
within a reasonable time, and in the precise terms that it was made, it then 
becomes a promise, and the offer and acceptance becomes a promise for a 
promise, which constitutes a contract. 

In bilateral contracts where the offer and consideration are mutual 
promises, the offer becomes a promise only upon the acceptance and per¬ 
formance of the consideration, i, e,, the giving of a promise in return for the 
promise offered. It therefore follows in a bilateral contract that if one 
party is bound both are bound, and both must have become bound at the 
same time. In a unilateral contract where the offer is made in considera¬ 
tion of an act or material thing, the offer becomes a promise in consequence 
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of whafc ilm contmotor dmm or ghm or nuflorg/' while in a bilateral contract 
the offer becoine« a hiodini,^ proinia^ in coiiBequcmce of what the contractor 
aays,” prtintiHoB. Hierofore the acceptance in a bilateral contract must 
anunint to a protnia* or the mioption of the terms imposed in the offer as 
the consideration for the obligation assumetl by the offerer. The adoption 
of the terms ami the promise liy the contractor and tlie continuance of the 
offer ami tlm cmuiterpromiHe by the one makiiig the offer are implied by 
the law. Ilm law implies ilm making of the counter offer in the terms of 
the original offer when the acceptance is nuule, ami also imposes upon the 
offerer Ilm presumption that he has remaiiUHl in that state of mind so long 
as his offto* ciuitiniies, ami that ho will accept the counter offer in the same 
teriiw of his own offer. 

In treating thi^ subject of offer and acceptance it Heems essential to dis¬ 
tinguish between iliemi tw<i classes of cHmtracq.s: those tiiat are one-sided— 
uiiilaterai, and iluiMo in which both sides are bound to perform^ or bilateral 
contracts. 

91 Wli&t Coiiititates im Atmpimml- -Tim ac.ceptance differs from the 
making of an tiller in that it is not always netumsary to communicate it to 
the person ntakiiig tlm offer. Tln^ acceptanc,c of an offer may be expressed 
by wtmla or signs* iw by tlm acts of Ilm parties; for example, the delivery 
of the nmterifils or gotalii, tm by iiecmpting ami using them, or by any overt 
act that imlicafes in tliti ordinary course of trade or business an acceptance 
of tint Umm offeriMh b'or nil practit^al purptiscs it may be said that the 
<iffer in ttcceptiMl wdien tlm person to whom the offer has been made has 
perfortiiiHl the cciiidif ions. i‘. e., tlm eonshhumtion stipulated in the offer. 
The eiiierittg of iiii order on the books of a firm may constitute the accopt- 
iiime and creittii a cotitriictd 

III a public offer of ii remntnl for the apprehension and conviction of the 
pcirpetmtori of iitt net, tlm offer m acceptwi by tlm discovery and arrest of 
tlm cntlprit, iiiileiii, iiidml, ilm act was done in ignorance of the reward 
having tieiin ofTereil. If simli is the t*a«a it i« no contract, because tlm offer 
hail iitifcr kmii coitimiiiiiitiittid to tlm iipprtilmndtin If an offer be made in 
coitsidiiriifciiiii of tlm pcrforiiiitncii of c«rt-ain aids tlm offer does not become 
a promiiii iiiitil the performnimii of tlm consideration is completed, and up 
to tliiit itiofiierit tliii offer itiiiy be revoked or ilcstroyed by tlm death of the 
oiiti iimkiiig tlia offer, iiiid l!m offt^reii (contnu'.tor) be deprived of any pay 
for wliiit Im liiid dofin. Hiiiii iiii offer in tlm terms, *Mf you build me a 
howic iiminliiig to tlicic pluufi am! gpecillcafcions, on its completion I will 
piiy yoii IHbfifill/* woiihl, it pimiiw, allow ilm owner to back out and revoke 
his offer Hi iitif tiitii liefnre l!ie lioiwii wiii finiHlmd, ami leave the contractor 
witlicitil aiij nmimly for hm work aitd tiiateriak under the terms of their 
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would-be ttgraemeuL* This might eiuiia grtml liiirdiliiii mid groni irijuilic 
on the contrimtor; but if it were held that thti cifftir hmmttm ii {irmiii«ii who; 
the contractor began the perforiiiance of the coiiniilcriilioii, it wuiiltl he coi 
trary to the manifoit iiikintiaii of the piirtioi m jiliowii by lliti t4iritiii tif ihei 
agreeimint; and it woultl iiujiiwe liiiriialiipn iifioii the tiflorcr fowtier) w!;ii: 
tlio contractor, m he miglii at iiiiy it4ig« of ilio work, rcftiio to procee 
further in performing the coiiiiiiiiniiioii nt the offer* If the ciiiitriieic 
ghoulcl die, tlie ofertir (ownerl would then bti willtoiit rmtiedy. 'flnig 
trouliles and hankhi|w may he iifortiMt liy tniikiiig ii hiiidiiig ciintriiiit licfoi 
the work or performiinmi heginfi, hy gHdiig tut c»tIor of ii proiitiKc to pay, fc 
a promirto to perform, i. #*, by iin iiichiiiigo of iitiitiiiil proiiii^iw, If tli 
parties imgltici this prisciiwtioii, iitiy liiirdsliipi tliey iiiiij iiilfitr iliiitild fc 
charged to themufilviii. 

95. Contracts Made by Mail or Tiitfrapb.. -U k llio acceptance of a 

offer that compliites a simple conlnirt, aiid ii in the detifcry of the iiwiri 
ineiifc that iniikos a tkied. 'rite offitr ii »tijiptim»d lo ciiiitiniitt till thii liitiii« 
its accoptaiici, for the offttr iiiid acceptwice isitwt %mmt at lliti wiiini lime, tl 
inomcint when the contnict m creiiliid. 'fhiii wliett iin offtir iii iittulii I 
Mttr or hy teliigrani, the offer ii muiliiuied tliiriiig lliii tiiite llial lliii totk 
or mtiisgi ii triifolltng, iiitkss it it reealkil or riw«kf*ii, wliitilt rtitotmlici 
must he comiiiwiikmted to tliii piiriciti to whcitii lliii offer wm tiiade tir ioitt. 

It is fraqtiiiiiily tiiwl |io|iitIiirlj ilalufl Ihml lliti iimiliitg of a letlur < 
aoceptaiiea coiiipleies the cinitract, iiiiii it m frecjiieiilli Itolil by tniiirli thi 
an offer is ncciipted from llie titiiii iliii wtiwor ii iliifiiiiitocl iii lliti 
It hm been held too that a tolofriipli ititii#»go roiiliiiisiiig an Bmmpimim i 
m offer dilifiired on Hiilnrdaj to ihii tulugrapii and rtfjtiiri 

to l)i delifirtti mi Bnmlaj to tliii offuror, ii wlitilly on Saittrda 

and not foid liocmiw© of Siiiidaj !awi/ It in {irtitty wull itiltlotl in lit 
wuiitrj and in Irigltiiid that ii contriiei ii ociiii|ilttt4ttI al llie mmmni ll 
littor of acoiiptaiioi Ii iiiailid, or the itieeapt of a©fiii|it*tict dtiliftreti to Ii 
teltgraph 0 om|»ny.^ 


* 111 inch cniw tli© km inipliei a ««* 
Imct nil llii fifirl of tli# owner to pay lit# 
f^»iiiihle ffiliift of llift »r* 
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talii work nr to fiiriilili tir If* 

wltlifwt tmy rri|tit»l, tins owoiir liy 

anil allowi the riiiitrtelor to do work tir 
ftiritlili rniiterkK nciliif iii »»tdl Wtli, 
suit ii$« owner ttkei |itii%*aifofi of |li« 
Riatiirli'* anti work »tiil e!ij«y« the licftiitli 
tberrof* Ilii law will iitiply » ei«itrmt!l on 
bit part m fmy for wiidi work ami ma- 
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The 80 untlno 88 of this rule has been questioned by good authority, who 
argue that the accoptatuje must be communicated to the original offerer to 
complete the contract, and this seems to bo the Massachusetts rule/ The 
latter rule seemB to bo sustained by the decisions to the effect that if a letter 
or message of revocation is received by the offerer before or at the same 
time 1 h^ rccauvcs the letter of acceptance the revocation will render the 
aceeptanc.e inoperative, even though the letter was mailed before the revo¬ 
cation was sent. If the letter of acceptance bo followed by another letter, 
not revokiiig but nuHlifying the acceptance, and the two are delivered at 
the same moment, the later letter will take effect, no matter which letter 
happens to he opened tirst/ The casos cited would seem to hold that a 
contract is lioi consummated at the moment the Jetter or message of accept¬ 
ance is sent if ilm contractor can get his revocation to the offerer before or 
by the time the acciqd.ance is delivered. 

I^roof tliata hdter was duly stamped and addressed and mailed isprima 
facifi cwidence that the person to whom it was sent received it ^ if it appears 
that he then resided in the town to which the letter was addressed,* and the 
delivery of a letter to ii mail-carrier is equivalent to depositing it in the post- 
office/ 

96, Aceeptanee Must be TJnoouditienal and in the Same Terms as the 
Offer,— The acmqitance must be absolute, positive, and unconditional. An 
offer can be acceptecl only in the terms in which it is made, and if the 
acoeptiuiee modilles the offer in arty particular it is not an acceptance that 
will csreaki a cmitract, hut is a counter-offer. Therefore where a quantity 
of tin was offered at a certain pricMg and the reply was: We accept your 
offer if fulhwoight plates/' it wiw held that the acceptance was conditional 
and did not conati into a contract/ A latter reading,*^! am prepared to 
make tlio arrangamiiritii with you on the terms you name/^ in answer to a 
letter of proposal, does not constitute an unconditional acceptance/ 

If tlio terms of the offer are not restated in the acceptance, the parties 
will be bound l)y the terms of the offer. Thus where a railroad offered to 
carry logs at a certain rate, the shipper to chain the logs if necessary for 
iafeiy, which riiki wm accepted, it was held that by accepting the rate 
without quiiliflcation thcihippcir accepted allthe conditions specified by the 
railroad company/ 

An offiir must be ac^cepted just as it was made, and without modification 
or (juiilificmtion. A qualified actaiptance of an offer, i, 6., an acceptance in 
terms that differ from thoim in which the offer was made, becomes a new 
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ing them to some one else.' The offer continues and may be accepted at any 
time before it is revoked and its revocation is brought to the knowledge of 
the offeree. Tiio ofToreo and the purchaser of the materials cannot both 
ac([uire title to the nuiterials, but as against the seller they can both 
a(‘(|uiro the right to the goods, together with the alternative right to dam¬ 
ages, whic.h is all that a contract secures to the contractor in any case.^ In 
the case of a specific (duittel whore the title passes immediately upon the 
acceptance of the offer doiibLloss the person who first completes his contract 
with the seller will get title to the goods, and may retain possession of 
them; but when the offer is to sell real proi)orty or nnspecified personal 
property it may be doubted whether a subsequent sale of the property, 
whether execnited or exoe.utory, would have any effect upon the contract 
created by accepting the offiu'.’* 

It is often held that a definite proposal to do work according to plans 
and HpiHufications plus an uiKpialified accteptanco by a city together consti¬ 
tute a contract, and the plans and specifications become a part of it.® But 
tluu’e are otluu' decisions to the effe(;t that the aecoptanco of a legally made 
bid for a proposed building does not in itself coustituto a contract, but that 
the bidder is entitled to a contract in accordance with the terms of his 
proposal/ * 

ff'he distinction is a ni(*.e one, to say the least, and it is doubtful if it is 
worth making, as the contractor’s rights and claims are substantially the 
same in either case. If no new terms are contemplated and the acceptance 
is unqualifhal, there is no doubt a biuding contract. If from tlie circum- 
gtances there is an evident intention to enter into an agroomout, and the 
preparation of tlie written coniratd was postponed as a matter of conven¬ 
ience and for the purpose of expressing in more formal language the agree¬ 
ment already arrived at, the contract will be considered as completed when 
accepted, and must be performed according to the terms of the proposal.*^ An 
intimation in tlu^ written acceptance of a proposal that a contract will be 
afterwards prepared, does not prevent the contract from taking effect. 

(Jare almnld be taken not to accept bids absolutely, but only on condition 
that the builder Bign the contract and specifications in their proscribed 
forms, finding seemritiea and executing the required borulB, etc. If the 
acceptance be made subject to the execution of a contract to be pre¬ 
pared,” or ‘"subject to the preparation and approval of a formal contract,”" 
or “subject to the conditions and regulations of a contract to bo substituted 
for tins memorandum,” tln^ contract will not take effect until it has been 

5 Query: If the offeree had been apprised 800 flBSS], 
of tha «ale liv the purchaaar would It re- ‘^Hughesr. Clyde, 41 OhioBt B39. 
voke the offf*r. ® Lawin f). BniHM, L. E. 8 O. B. 1>. 667; 

^LarurdeH’s Bmnmary of Contracts 1091. Lawrence M, L. B. & W. K. Co., 54 N. 

^I)c*nlon fj. City of A., 84 Kan. 488 W. Hep. 797. 

(1885|; Wllm t?. IIoks (Ind.), 16 N. E. Eep. ® Winn v. Bull. L. E. 7 Ch. Div. 29. 

Lowest Bidder, Bees. 182-8, infra. 
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formally eiocutecL* hi each ciwo the ovideiit iiitcmiiou of ilio pariioH wil 
hold in doiornuniiig wimihor tho contriwd wan comploiod, or wlmthiir it wio 
I intended to oom{doto it on «omti latcir oeoaniiiiu 

An ofTor which in t<» contimui or remain open ftjr a time niunotl k onlj 
an cxprcHsion the intention of the particn, ami Ikcg tlui length of time il 
shall coniimuv provided it bo not rovt^ktitl in ilui immiitimc, Ikimako «ncl: 
II stipuliition binding it innnt bo «uppt»rtiHl by aconnidoration or bo oxprtisseci 
in a ncidod iuHtrumtint Kfoii tlmit tlui <»f!or may bn rovoktid, which act on 
t!io part of the otleror wtnihl give to the oihor party a right to iliimagoH fen 
the hrcach of hia contract to kiH^p the otter open. A court would not onforci 
the oxomition or complotion of the coiitriiei* 

If a dtmlor iigrocn with a cciiitractor in connidaratiim of il that the 
contractor shall have the rofiisiil of certain iimtoriiils for one month foi 
IfiOiKl, the law anppoHoii the doiilor olftir tlm tiiaiiirifilii to the eontriictoi 
for IfUKH) and to stipulate that iliii oflor slnill continiio for one month. If 
! the C!ontrii(dor revoke the oftcr, ilmn Ii« biicKiimw liable for the darniigos the 

ccmtraidor anfters in which would prtdiahly las the difltminoii 

biitwiHiii the pricti iigretsd upon and the price at which the coiiiriictor onmld 
}»fi bought/* 

* Wiltar f. Wftlllter (Oily Cl), *44 N* Y. * Ltngileiri 8««i«mrf «>f i*oiilmi*ta, tOift. 

iOT; kut m$ Etiwhfiii'i Imw of Itiillib * Ijfttigthill» Bititiiaary of 

*6m l«w«l Btdd«r, 8^. ISS-IW, tipeeWly Stc. 1»4* 

} 
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CHAPTER V. 


• LAW OF CONTRACTS. GENKHAL STATUTES LIMITING THE LAW 

CONTRACTS. 

BTATUTK OF MRAVm. 

98. Proof of Terms of Contracts.~.From what has preceded the reader has 

no doubt often wondered how certain things were to be proved. The exist- 
ance of certain facts and the proof of them are two quite different things. 
The facts attending every contract must be viewed in the light shed by the 
evidence offered as seen by the jury. The facts ascertained, it is the 
province of the court to determine what laws are applicable and what rights 
belong to the parties. The most inexperienced will appreciate how difficult 
it must be to prove the terms of contracts by the parol evidence of the 
parties or by that of witnesses. The fallibility of men^s memories and the 
frequent change of residence increase the difficulties as the time increases. 

To prevent frauds and perjuries statute laws have been passed which 
require that important contracts be attended by certain ceremonies and 
overt acts by which they may be proved in courts, and on account of the 
loss of evidence after the lapse of time statutes have been passed limiting 
the liability of parties to certain periods or lengths of time. That the public 
may have notice of certain contracts and obligations, especially those per¬ 
taining to transfers of land and to important construction work some states 
require that they shall be made the subject of public record. In some 
states it is required that all contracts and specifications for construction of 
buildings and works shall be recorded with the registry clerk of the district. 

99. Statute of Frauds. —In nearly all the states, in Canada, and England 
there are statutes requiring certain contracts to be in writing which are 
known as the Statute of Frauds. The statute arose from the necessity of 
having contracts in writing to prevent frauds and perjuries in proving the 
the contract; hence its name. These statutes usually provide that contracts 
in which the consideration is more than £10 (or $40 or $50) cannot be 
enforced in courts of law if they are not in writing, or there has not been 
a part payment or a part delivery; and contracts for an interest inlands, 
or that cannot be performed within one year, or to pay the debt of another, 
are voidable if not in writing. The reasons and circumstances requiring 
the passage of such a statute law exist in construction contracts, and every 
prudent man will require a written contract for construction work. 

When the statute nm^ides that certain contracts should be in writing, it 
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is im{M!nitiw ilmi iilunilil lit* tiiiiili*, !f i4ii**ii ii rniiinii^t in uui 
writing it r:iii fiiriiwh im nf iirtiuti m* nf 4**frii .•* ta i>if Inn* jnirly 

but |1 h*J !lUWt .'^llltltl r\|irr.i r.t|Jr:it*! ii,i4 fp'rli ||ia4r, l*}|c 

{H'Moii timy ii4ii;ii!i rr.*nu’r isfiMn u imi 

not up«>ti tht* riffiirjoi.* If ,i ij Im br m iiriliii^ 

all niiilorial nf mwh oiouiMi*! mu **; !«* ui mmu,* ^ 

TIio i^i’iionit r**f|tiiroiiiiU4t'4 Ilf fils'* 'UutiiiiM mr ilir uiim* fur tin 

dilToroiit thoir ^ih.tbT n4Tr;rf,^*i * iili;*fi ii /i 4 i. f* 

troiit lioro. Tin* iiiiviimiif ii ImimI UmiiM -um, li^ fm* tbr lairr- 

protatioii 1111*1 iippliiuilitoi **f flo* mC ilir 

somt^ I'oiionil i4fiilt‘ifimii^ tiiii) iir fioidr aaJ iM..rs ,>irii iilii^'u iiill illu .ir.|ti 

the the iiliiliilo;n. 

100» Stiitiil© of Faiiils, Coiilraeli for llit^ Bale of Climili, Miiltriali 

mti Mtwliaiiilii©. The tJiuiiite m .lii liir i.iIim ,if ibt 

lliiioii liiw II wry *uiiiilir Im fhr "* \n f**!* till 

illle tif gtioili, miireiu Jiii*l lii»'rrfi:4?i‘iiii,r 4 .n 

tti $Mil In riiihj nr limriu .siml! 1^* »fr ouii .i fbr 

iireoplM amt rertn%t*:i jail »4 tlio i m /a* ! m 

10 biint llio hiiri^aiii nr in paii | .lumuu ; m , '»ffiir ,ir umim< 

niiitliiiii ill wriiiiii|of tL »’h ,iiul i.n ^^4 In tli*^ wjitt fit 

eliiirgiHl llieretiy, «r In* miiio {«n‘'s«*n b*, oju l.iaffbU uu!lmri/,o44 

TIiW Ilf llitmifiiliiti* lin» bnui lirhi hi t'^nmn nil fufiUi Mdliiii 

gfwiflu, iw ill llll♦iil♦!l, iitoi s** Im ru*n 10 iiJM'i fif pnmtr ll 

a{i|ilie« III eoiitriiey ffir eieliafii'o, fiurirr, imh t<i in nrll m 

mifetl mileii *, * bill ii e**fiiriiet in gnr a rhdfh4 »,r AmuiidH ft 

bofonip II |iiirliier its tiso 4,i|i^ fuse brhi n.n milni* tin Untnir/ 

lOL Coalrael for Ottiii l§ ht Mmiiifiitlitrfi, If Hnmtjbji'rf jiiniiof«! 
goiifli rotitrfiftf**! f*»r «r ^i44 hm tm mi •trii4 imiti4 i?i i<i bit linumf iiinmi 
ihitii tlftt kw fiirioti ill flifer«osi h-TI timi mrk ii rMiitritri n 

wif,hill the itiitiitiu iifpl i^tlier utiitia hnh! Ii iiifiiii m t«rj!ni*i fur wiiri 
«li! lilhor. The liilfer «htetriip^ $4 nftmi milli^l tin* a link riilo ; bill tinoi: 

11 II leiitletirf tfi got aivitf frntii it» «nini in flip of Imk If i 

eoiitriiid he for nf fiii nrlifle whieli rrimn»'=* fie priaifi.i! »kili oi 

tiieitHiiti Ilf file Metier, li w ii tnr mntk iiiol lntMir ; Ih'* tml fre* 

qiiaiitif ajifilktl lieiisg wlintlutf tliii isi liiitiwlf !n iiniiiiifiP fme tlioiii 

or til |irfieitre iiiirlietihif firtiontn wln^flirr ?i sii 4 /.nn*i «tf b| mn 

one will Mati^ifr the eeiit rue! If «lt** tliim if i ^ u I'otjlru^n f«n f}r til 

gofitk* flflmr f*«**t*‘i iiiiile ftp* ti-if itim nf ;iti 4 |»iif|i*in% iMudioif ihiti 

if ihiMirlirk iiiititiif!ietiir»*tl in !« I#t iijoenoil t#r jupI ml 

n dvh X Urp ^ It p. r, p* irh,hh ii: i% m iii, 
4S: Ckilieii r *Jt S W l|r|» *|in ? »| | If i 71. Hntfi 

mi lie / t% h «i 

Wpfir ^|i Inwtr A Pw Vwf f,4W tnl 

ifIbAc if 4 l£MiClt A u « ^ ' » 
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suitable for general trade* then it is not within the statute/ Therefore a 
contract to furniHh a monument for a certain amount, to be erected by a 
state on a !)attlidkdd, was held not a contract for sale of goods, within the 
statute of frautirt, though the contractors were not bound to bestow their 
personal skill and labor tluuHion/ An agreement to take down a building 
and recrtici it (Ui another kit was lield not a sale of goods, but an agreement 
for labor and t«> improve real (‘state/ A verbal contract to furnish ma¬ 
terial* atui* after performing labor thereon, to attach it to the realty, as a 
part of a building in the course of construction, is not a sale of goods or 
chattels, and is not within the statute/ * 

I'here is a safe road in travel in all such cases, and that is the surest 
though it be the longest Adopt a steadfast rule of committing the terms 
of every contract to paper, and avoid the (piestion and litigation consequent 
to a failure to adhere to tlie rule. The object of this book is not to 
get its readers out of trouble, but if possible to teach them to avoid trouble 
and litigation* 

In the irnif,e(l states the statute is held to apply not only to porsortal 
chattels and ordinary gcnids, wares, merchandise, and materials, but also to 
itocks of corporations, liank and promissory not(‘s, hook accounts, and bond- 
scrip, but not, it seems, to an interciifc in a patent right*'^ 

The burclon of proving that the pri<ai exiuieds the sum named in the 
statute rests upon the party setting up the statute in his defense, and 
where many articles or ditTerent rnatmdals are bought at the same trans¬ 
action till! aggregate priem of tlie wiude is tins price to be considerod.® 

102. What is a Suffiekat Memoraadum of a Bale.—The note or momo- 
randum need not be lui agreement or contract, but it must contain the 
eaential terms of the (sintract. It must show who are the parties, what 
wm the subjiMit-iiiiitter of the contract, the (|uaniity, price, and any special 
terms iigrned upon. Tlui memoriimlii may be (Contained in several papers, 
ai ill tlie ordinary eichaiige of leiters in correspondence. A written offer 
or propoiiiil m Mutllcient if atMiepted, A bill of parcels, a reeeipt for money, 
a vote of a private m tiiuiiitdpiil corpimaiion duly entered on its books,^ or a 
miritis of I«tt4U*a or of ttilegrams put together, may make the necessary 
intimorantiutti. Wlierii connection m to be established between separate 
papc*rs they must coiitiiiii rtiferences to one another or he physically joined 
togother, Ibirol evicltfiicti iliould not be necessary to oBiablish their comiec- 

^ Ilo*wti A ir. Oci. r. WimcleriMiim.), 07 Mmsv* Law HOC; Lee r. Griffin. 1 B. & 8. 

N. w. nm. *m; cnay u. t il & n. hi 

« Fdihjl’i ft Miifiu c¥t.) *14 AlL litp. ^ Gtlil»l»y ft Fcualm (Ky.), 21 B. W. Rep. 
481. . S7: H Amer. A Eng. Biiey. Law 710. 

ft Wllry (?|.). 112 AH. Eep 771. Amer. & Eng. ,Kncy. Law 710. 

^ Brown & IL ii. wufidor (Mliiii I. €7 M. Aaier. & Eng. Ency. Law 712; Cam- 

W. liep, W7; ai-id i» 20 Amur. A Eng. den L Wks. ft Fox, m Fad. liep. 200 

[mil 


94 MmiMMERiMw AMD AiwiHTMiTmiAL jmimpummMcM, f§ioa 


ticm with tho ooiiiriu^t If all ihti jiii|M^rii In' ilwj mml tmi r^tet to 

one another* hut all must refer t4i tli«i etiiitriml. Piinil iivitloiiru nmj ht 
iutroduanl in idoiitifj the piiporn, Init imi tn nuiiiert tlieiii. 

The momoraudum may ho printed, iitiide iii peiioil «r ^Ifiiiipw!: it iietid 
not be delivered to the oppimit-e party, ii«»r tiiwl it he piililiiitieiL It i« 
sutlkueut that a wriiteti irutiimniiidwiu wan iiiittle iiiitl nigned by ihii party 
to be cdiiirgiHL If lost itn eoiitiniln miij Im profinl like tlionp «f imy 
writing** 

lok Coatmoti to b« Ptrfoiiofttd witliia Oat Year. l*tie nltiiiile iiniiiiily 
provides that no tiotkni aliiill Iw bnuigtii iiiiiiii atiy iigreoiiioiii niinlo, wliioh 
by its tcirnw is not to lai or mujitti l#n perf*>rttieil within otie yeiir from tho 
date of the iniiking tlnirnof tiiiltw llw iigrwutieiil, nr iniiio niiflkteiit iiiiiiio- 
riindum of it, be in writaiig iiml cltily niginuL 

In cionstruing this lint the iHiitrlii liiivn liidd tliiil if llie inuifriirt tmii by 
any ponaibilitj be perforiiiwi or eoiiijilelitii ivilhiii ii your iieenriiiiig In tli§ 
intent of the parties, then ii i« not wilhiii llie iliitiile niitf in tmi 
to be in writing. Tint mitre oipeetiilioii nr KiippiMiiiioii of I lie piirlitii tw to 
when tliii eoiitrimt will be eoiiijileied d«»eii not tleteriiiiiie ilte iiiteiil, lltiw- 
over itiillkiily or iiiiptwiilite it iiiiiy ii}i|itmr tliiit tint ewiilriiel will iii»l tin per** 
formed, if it bti /ifMifiWe to porfnriti it (not l.prifiiiinlo ill, ti i# iiol wilfiin tlit 
stetuti. Whim tliti perforiiiiiiM^o williiii ii yeiir in iiiipitsuililp ii intiit lie tii 
writing or them miiai lie a wriliim iiioiftiiriiiitltifii/ Agrreiiieiiti In do an 
net niort tktiii ii yiMf htnteo; to eonliiititi to do tin aid tir nervitm nr to refriiiti 
from doing it for ii greiitor piiriinl tltitit iiih:* yetir; to liile ii leirto for iiior© 
than oiHi year or for ii yeiir, tlm to twgiii iit iiniiP fit I it re diiy; tiiierfii 
or employ for more fliiiit ii year or ft*r » yeiif, the irriiioi to at nintit 

later day; mid id! entilriiels in wlitrlt il ii mddeiil tliiit flmy riiiiiml tie jier- 
formed neetinting to lli«^ exjire« iiiteiil of llie partie#i witliiii ii year, iiro 
Within the atiilntm An oriil ngreeitiwil to tiiiike miisiial piiyiiieti!^ in a entt- 
traei wliieli by iti toriiin m to eotiiitiiie ^hleeii yeisrs m wittiiii the uliiltile, 
and etittiioi bn eiiforeed;* bill ii iiiigltl be fillit*rwbio if the riiiitntel weri 
completely perforiiied lij tin* liebtor,* 

Tim followtiig mdl! ser%‘«? to iilitiw wliiit agreeifietitj itre not 

wiiliin ilte sfiitiiim and, if ii|it Milijeel to the re/flrietitni *if otlier nerlioiw of 
tbeatatnto, need not be in writiiiK: A terliiil roiilwel to rtiii^lrini it mml 
or limwe witliiii ti yi»r iiinl twenty day^ from lliedtife tlirreof wip liehi iitlii!, 
as it wi/r//i/ h rniiipliftwt wit bin the yeitr,^ Tfio wiie Iifp Wii lirhl of iifi 
agrooinmit dated Jiiim 5, IHHB, for lli« emHkm tif ii .ulrimlitrit to be put itp 

»8 Aiiiiir, liiPf. r#ftw7lfl 7m tl M. W. Itei 741 m»i 

*Wftrrin 0ii. t. Ilallirrwk, ll« M. Y. 

Wi, li Atiier. Ilrpla 7l#l; Irfiii C!#i, p, 'HtiCiiliir# Cl Cn* 

s Hill mi Mim%u 9. ciiiiwt, m cci. r* r«i iiep, 

Wii*«f7: Ibiyli t. I'llioR, t7 %ttm. m nfwtlirrftioi, li €m. m 

ti Am«r. if), *m4 8 At«er, # ii S W, Ikii 4il 

Bog, Ittcy. Iaw t. Illitibw Pmicii, 41 OW# Si 1# fl»41t 
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part durijig the season of 188 ;! and part during the season of 1884 ; * and of 
an agroeniont to work a quarry and to divide the profits, no time being 

spocifietL* 

If tha proiiuse depand upon tho happening of an event which may 
not happen within a long time, but which hm happened within a year, 
tho agriHunont u good amd will suetain an audion." A verbal contract to 
dtdivor tio«, timber, etc., on tho lino of a railroad, to bo inspected once a 
month, and, if rocoivcd, to bo paid for at current prices, the contract to 
continue until the contractor is notified to stop, is not within the statute;' 
and io also of an agreement to continue to supply materials as long as 
wantcnl/ An oral agremnemt between a father and a son by which the son 
is to support his parents during tludr lives is not within tho statute, as it 
may be perfornuHl within a year;' but a verbal agreement whereby a rail¬ 
road company umlertakes to lay a switch for tho use of a sawmill-owner, 
and to maintain it a« long m he shonhl need it, wm held within the stat¬ 
ute when it was eipecteil and understood that he would need it for many 
years/ 

WInm it ia expressly agreed that a contract is to be performed within 
one year, exieiwitm from the date of completion from time to time by parol 
for pericKis less than oiui year will not be effected by the statute of frauds.* 

104. Contmott Extouted or Completed by Contractor.—If the contract 
is exiicuUid by one party it tbam not come within tlie statute of frauds. 
Thereforti a contrimt to build a bouse for $2400; $500 when the house is 
begun, 1500 when the house m Ihnshed, and the residue in five yearly pay¬ 
ments, with inttiroifc piiyablci seiiiiommndly* was hedd not witliin the statute, 
tho contraei having tanng wholly pmdormed by the ccmtractor witjnn a year. 
Tlio contract liiid been reduced to writing, but never signed.® While this 
cmiO"iiiiiy rtipresmii tliii general law, there are many cases to tho contrary in 
Miiasaclitistitte/* New York, Vermont, and otlmr states. If, however, the 
contract has boon fully perftirincd and accepted by one party to tho enrich¬ 
ment of t!ie otliiir {mriy, sticli caaei may be supported on the ground that a 
contract i» implied by law to pay for the same, and the contract is good 
evidence of tho viiltic <if the pcrhirnmnce or work done. 

105, Contracti for Employ mint Hot to be Completed within a Year.— 
Insfeaiictsi witliin the »tiitttte which are most likely to occur in the experi- 


Binifitofi^ Ctiriii, U Weiul CN YdIM: 
Falii t. Tuntisr** 4tim*r fKy.i 2i B. W. 

* Sitrli** p, fttiaririw Cl>ak), Ii7 M. W. 

74i nmi 

•Trifil t Iliki fWIi,.), IIS W, W. Blip. 
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^ Walker i*. Eailrwid C!«». CB C4» I E. 
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• Carr McCarlliy iMteh.), » N, W. 


Bep. 34! ; 8 Amet. & Eng. Bacy. 

Law 891. 

^ Wfirtitw n. Texas A P. By. Oo., 17 Bup. 
Oi Itep. 147. 

* Dimovan v, Eiehmond (Mich.), 28 
N. W. Eep. 518; 8 Amer. & Bag. Buoy. 

Imw mn. 

«. O^Briea, 14 AtL Rep. 857 
[IBHHl: IWnei v. Thompsoa, 19 N. Y. 
Sup. 184. 

Amer. ^ Bag. Baey. Law 692. 
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onm of ovory ongineor or arclutoct urn vin'biil rc^nfcni<*tH for oio|iltiyiiiiint liy 
the year, whioli aro usually uuwlosoiiia tiuio boforo tli«sorvit*o bo^liw, >Siu*h 
a contnujt, unlass in writing, will not hold, and tho omjdtiyoo may got 
Ids distdiarga any day and llml liiinHolf withmit rodri^ssd If tba non- 
tract of orujdoymcni as set forth in his written inemoramiuni is incom¬ 
plete, then the contract may ftuh If, Inwever, the st^rvico bo by the 
year and has continncid for one year, and m to licit year nothing 
has ilcen said, a new implied contract may arise at the eml tif the first 
year’s service, which the law will enforce ilioitgli not in writing, Idm 
new contract implied hy the law m a hiring from ytiir tfi year, pnr- 
formetl within a year, ami thereforci gtHsL’ A verhiil agreement for a 
future term to begin at once and not exceeding erne year i« not within 
the stain te/ 

A contract for one year, to coiniiience wdien the employee neeiires reltmiii 
from present employment, wm held not within I lie slatiile, when it wiii 
possible to ietnire the releaHc on tbf^ date of emiiriitd., though in fact the 
release was not seeuretl till later/ A verbal eoiitriit!i for steiitly and per* 
manentemployment is not void or wiildii thesliiiiiitsiw it may lie iit an end 
any time upon the tloath of tlie employee/ If the eoiitriiet by its teriim eon* 
tains an option allowing tiillter parfy to termiiiiite it williiit a yeiir, it is not 
within the itatute and need not bti in writing/* If no dulhiite lime bti 
agreed upon m to when the servdeti sliiill teriiiiiiiite or Imw lung it shall 
continue, it need not be in writing, but it were Imlter ti» liti in writing 
always/ 

Oontraots not to bt performiid within ii year titimt lie iigiitwl by both 
piirtitw. If not signed,^ part piirftiriiiiyice will not iiikit ii out of the ciperii- 
tiem of the statiiki in an aetloii at law,* although it tian iMitiii Imhl a ground 
for roliaf in ocpiity/* 


* Mllati w. liio llriiiule, Ii CTex.i 
87 B, W. lirp, IflU; IfiitMiy ii. iTei.i 
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106. Contracts for an Interest in Lands.«~.llio statutes usually require 
that liiij ftiiifnisi ftir the sale nv transfer uf lands, tenements, or lierodita- 
ments, m any interest in or tanjeerninij^ them, shail be in writing, or that a 
siiOieieiit meinoraiidiiiii shall lie made in writing. 

11 iis lias been lielt! to ap{dy to private salca, auction sales by 

admiiiistniftirs, t‘veeiitiirs, trustees, eonimissioners, and public ofiioors, 
eieept jiidieial mihA, and to exchanges of land. Tho statute applies to 
t*very iigreetiieii! in rm^ard to the title <»f IiuuIh, for tho sale of eqiiitablo 
lilte 11^ widl 111 fli«* h^ga! title, and in short to every agreement by wiiich an 
interest in liiml in noMlitimi, inereased, or diminislnHl, even to agreements 
ftir tin* pt»sse>i.Hiiiti of hiiitis; ® to agreenunits in regard to the use of a party 
wall; ^ ft»r llio mlt» of brielu 4 of a mined house still standing on tho land/ or 
to priqmre the phiiw «»f a building atid to superititend the construction 
thereof, in eoiisidtwaiimi of tlie eoiiveyanee a certain lot.'* 

Wild her a mile of growing timber or crops is an interest in lands is held 
ditTcrciiily in ilillertuii slitfes, It is usmdly determined by the evident 
intention of the if I fiat cim lie gathered frtnn the evidence, v^diother 

the sale m a tif cliiittcls imide hy cutting the growing timber or crops^ 
tir whdlicr the bii\cr to di*rtve any henetlt from the lands. In 
sliitiii it iiitnii be ill wriling if it is a natural growth, f. r., not requiring 
ciilliviitiiiit Hi tiiiilicr; while if it is for a crop that has been planted and 
ciiltiviitcii like growdiig grain, potatoes, anti root crops, then an oral com 
tract will siiillce/ A gtiud geiicritl rule is that the agrttemeni does not fall 
wttliifi the stiilittii iiiiles^s wiiihi interest in lamis in the nature o£ a title, 
etifonmiible cither in ii of law or equity, is wmght to bo obtained, 

created, or I raiiMfcrriHl fu the party furnishing the consideration/ There- 
fore iiiiprfiveiiiciils iipfiii liintls, distinct from the title or possession, are not 
Midi an interest in the liiiid lii to bring agreements therefor within the 
»tiitiite. A pjirol to pay for wtirk or labor upon land, whether 

iilrciidy done or ht* tltiiic, lian never been held to be within the statute/ 
All iigrecfiient to |ny mmAmlf thii emt tif a party wall located half on 
the liiiid of twti riiteniiiiifiiw ciwiiori wai Indd not wiiliin the statute of 
friiiidu/ 

Agreciiieiits rdiitiiig Mdtdy to the two to bn made of lands are valid if 
not ill writing. Hncfi U mt figrecfiieiit not to use a building for a certain 
piirfiont*, t«i k«*cji tip II fence, to remove a fence, or to use lands for the 
tiififitifiictiiri^ of brirk^ frotii idiiy found in il.tlie tille of tlio property in the 
fifty iifid w*orii| ti» refitfiiii in tint owner until paid ftm. An agreement not to 

* 8 Aftier. Eiic, Kticv, f**iw fill I 7 *8 k Bniy Fuicv. Taw 701. 

t liiit* f* Wfi* ’III! ^ fiffti in 20 Atncr. A Faiff. 

* f Ill III •lull h*ii $m Kficy, Taw' BOO; Scales v. Wiley (Vt), 86 

»riMi H Ai«e»% it Kfin Enri, linw, All 10*0.77! 

* Korli p, Williiiitif* fWI^ I *»2 N W. •Hliitit r. Bwcief.y (Nab.), 67 N. W, Rep. 

Kf|». 25i 74H, 
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build wltliin a certain iiuiiiber of fiad* fnuu the .street iiiiil itii iigrrciiit^i 
opiui a atraot have bt>t!i baeu litdd to lie wilhiit the jilatiilm * but jinrnl iij, 
liciwiaia caitiiriuiiunui owiitir^^ of laitih'^ llieir 

lowed by poBHeaHiou, u valid and ljiiidiii|^/ mid an li^reetiieiil to reiiwi 
fioic'ti has Imh*u ludd imt within llio sliitiite/ dlit*ro iiria lani'iner, dtadi 
luddin^^ amdi tiral iii^riHinieiits void.® huhi llml tho jui 

itiuat oftnipy to the bciiiiidury for I ho full utiitiitciry period, ihicii biiri 
luditut at law, tlinu^h ilioro are cin^os tu the idlort litiit poi^aMiiiiiui f 
Bht)rt4W tiujf! will ill the btuimliiry/ 

The rii^dii to pcissossioii of land is mirli iiii iiitoivut sii hind m to reij 
ati iigriiouKUit to dolimr poascsiitut Iti bo in writ inn.* 

107. Special Agrecaiiiits Etkliiig U Lmti§. rid«*ii 

pocniiiiary tdaiiits bir tiaiitant’s fo lands whon^ tlii'j liiive born ilmuHi 
will-pond/ Iiavi^ boon tiikoii for ptiblir piirposoH* iiretl imi bo in w'ril 
for they are liidd not witliiti tliii 

Agrooitioiik to ri’fiiiitl or diiamtiiit the prtro if tlo^ <|iiiiiilitf of tuml 
sliort liiivii btwii litdtl \iilid if iiol in writing. t*«t an liorrriiiriil In pii 
lulditioiial if roat was fiuiiid bus boon licit! iiilhiii I ho stiiliitrA 

Wlioro Itttitl Inis boon «*on%owod nti timl proittisp to puy tbcrcftir 
ciiriaiii riitci is not wdtliiit tlio stiiliito tif fmiiib, iiiitl Ibo siiptiliiiwt imi 
may bo iwovtinwl in nn ntitiofi nl litwA 

108. Cofttraet lapliti by Law to Pay for Biatiti CcBfirrtd , i 

there iai beta Eariehmeiftt--dhiilor iiiiy of tlw jirf»iisi«»iii of ibo stu 
if II crintfiuitor liiw, in reliiitioo tifioii iiti oriil iigrooitnoil liini in awtril 
with its itiiidti im|iriiviniioiili wliiidi iint a lioiirllt to tlio ollior ] 

tMliitti, Iiti miiy rifotifor liitdr vnhtn if tli# otlirr piirty roftimi Iti jiorfori 
|mrf, of the iifrtiottwiii, llife roonforf w not ininii tlio f»riil iigrooitioiil 
upon tlio ooiitrin^t litijdioil lif litwiiitd tiitptiiotl iijitiii nwiior tiy lam* 
ho ilmll not cnriidt liiitwidf iil tho oxjitnwo of otto wfiinii lit liw tioliiii 
Alt afefcfiriipt to niiiko tin oriil ornitmof. botwwii tlip piiriiri, nr ftw ttik 
of anoli all iiinlortakinf, ilooi not prof mil lli«’ liw froiii iiiijitwitig t rt*ii 
upon the pnrty wtio Inti pnifitwl by liii nwii 11io nwiior iitiwl 

bociii oiiricliocl, for if tliii ooiilruot wm oiillrol| for tim linindlt «f llie 
triinlor Imi oiiiiiiot rectofor, afiil lliii proflti lio liiw nmmml iiiit| lit* iIpiJi 
from til® fiilit® Ilf tlifi iiiiprofiftitiittid* * 

* H Attier. ^ Inf Enr?, Law lHI. Sttillli fltitilflltif i tlfii** ^ ^ 

* AfHirr f, ffrlin II Ilcp. 3, Aiiit-r A Efii# W,m*f *«l 

* Btofftw P. Pfivi|#*r. lO Jitliiii, It'lft; mill » Ermi p Ifliiif i|*« p Ail Ibi 

#^44WI« « Wk lllfl, »ll lirfcliiisflf Mmmlm If W i» itt i 

ft. Ibwittiti. 4tl Mirtn Wi n.W UmK 4?1. Iftif r fliOl fllli 

llrifcf ft. ihmdhf. m Fii. Hi im. M tf iir|i » Ffimn f lifiri-iiinti 

»,4iffrw Bmmmhm, I Atticr. A Eng f H. W. ibii, lit-; lliiilftifni Pn, p Ki 
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109. Contracts for the Creation, Assignment, and Surrender of Estates in 
Land. —By the statute of frauds all estates created or transferred must be in 
writing, and usually the law also requires that they shall be sealed and wit¬ 
nessed, and that they shall also be acknowledged and made of public 
record. Usuallj estates less than a freehold are not required to be acknowl-' 
edged nor registered, but it is good practice nevertheless to have both cere¬ 
monies carried out, except perhaps in case of short leases. All such 
instruments should be signed by both parties. Bids at auction sales of 
house-lots or land, being verbal, are within the statute of frauds and not 
binding. Being voluntary, they are usually carried out, but cannot be 
enforced." A parol promise by a grantor to warrant and defend the title 
to the land sold is void, being within the statute."* 

The question often arises as to what is a lease, or such an estate in land 
as to require a written instrument, and upon that question there are deci¬ 
sions both ways- Without doubt all agreements for the permanent occupa¬ 
tion of another's lands or any part thereof should be in writing. So it has 
been held that permission to erect upon the land of another a permanent 
structure, such as a building or a bridge, or leave to occupy with a railroad, a 
canal, a dam, or to overflow by a dam, to dig a drain or lay a pipe, to dig 
and carry away coal, ore, stone or dirt, or to haul logs across, amounts to a 
lease, since it is a grant of an interest in the land itself, and must be in 
writing. There are cases which hold to the contrary that where oral per¬ 
mission has been given to build a permanent structure upon lands, as a 
party-wall, a bridge, an aqueduct, a dam, etc., that although mere licenses 
are ordinarily revocable at any time, yet having been acted upon they 
are valid, binding, and irrevocable.* The fact that there are such de¬ 
cisions affords no excuse for one to accept such a license and invest his 
money on the strength of it, if he can get a lease in writing, even by paying 
for it. 

110. Promises to Answer for the Debts of Another. —The statute alst^ 
requires all contracts or agreements to answer for the debt, default, or mis¬ 
doing (miscarriage) of another party to be in writing, or some memorandum 
to be made in writing, and signed by the party to be charged. The provi¬ 
sion varies slightly in the different states, but the law is generally that 
promises to pay other’s debts or to be surety for their undertakings must be 
in writing. The statute includes every kind of liability that may be enforced 
in a civil action, but the promise must be to the creditor himself, and not to 
the debtor^—i. e., the one who is himself liable, the latter promise is not within 
the statute of frauds. A promise by the debtor himself to pay is not within 
the statute, even though another is also liable, and even though one debtor 
promises to pay if the other debtor does not pay. Therefore the promise of 

^ Boyd v. Greene (Mass.), 39 K. E. Rep. ® Kelly v. Palmer (Neb.), 60 N. W. Rep. 
277; and see Lobit v. McClave(Tex.), 28 S. 924. 

W. Rep. 726. ® 8 Amer. & Eng. Ency. Law 667. 
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a partner to pay a firm debt is not witldn the atatiito, while a itockholclor’ 
promise to pay a corporation debt is within the statute* 

The promiBii must be to pay with hk own fimds, and not out of tie 
funds of the debtor that are in his possessiiui, ?«td a debt, it seems, is no 
funds or property in this aenee. Idia promise must be for a i^oocl con 
sidoratiom 

111. Application of the Law to Construotion Work,—In coiwtructioi 
contracts,awes often arise where the mmtmcim him fiiifed i<t pay his mono' 
is unable it) giit materkk to go on witli bis work, and ilie owner or peraoi 
to be betmfiied by the performance i>f the contriici liiw promised to pay fo 
tlio labor and materials if the workmen and materiiilmen mull imnlimio a 
work and to supply the neccBsary miiieriak of tHinstruclioii, When the owno: 
makes sutdi promises it is impcjrtant to iiscertain wlietlier he himself under 
takes to lissumo the oldigation or whether he insures the payment of tin 
contractor’sdc'.bt If the owner seeks to ohfiy!i a itirecd lieneflt or iidvaniag^ 
to liimsidf, ii« to reliofii his prtJpertj frtun ii lien, it w goiieriilly htdd iin orig 
inal obligation, iind tlierebjre not within iliti statute/ If it bo the ofidcin 
intiution to insure the paymoiifc of ii tieht of ntioilipr, then ii iii within tin 
itatut©, iiiul itiuit ho ill writing* Homo courts biiim biiMcil their deciiicmi 
upon the fact wliiitlier tticiro wow ii new and distiiictt coiinideriiHoii for tin 
promise, anti if it inurttcl diriicity to the bentdlt of the prcifnisor, In whin! 
ciii© it WM not within the utataitii; while other courts liavii ignored th©s< 
facts, M Willi m ihti parties* intentions, aiul ciilloil it a colliiteriil oliligiitioi 
if til© original party (contractor) reitiiiiiiiiil lifihle, iiiakiiig the promi» 
within the itatuto unless thii agreement wiw ii stilwiititte for iiie origina 
liability. 

Thiro art many oasti on both iitdei/ hut lliero ii a safe and iur© way fo 
the owner or his enginotir, which is to make inch iigreiiiiiuiiii in writing 
and to make it clciiir whotlier tlio iiiidertakifig is to ctiiteel lliti obligiition o 
til# contrfusitir and to iubstitiitti the owner, or wltiiihor tlit ortgtniil oliliga 
tion ii to ccMitinmi and iliti owiuir Imcontfi ii Miiriity for its perforiiiiiiic?©. 

Bom© mmm will illtwiraUi the law* Tints wlitiii ii contriicior tiiif iiig ai 
apparont purpoiti to ipiit ttiiltiiii piiytiitiiifc wiw itiftilii or aiwtiriitl wiw told Ir 
a third party to go on witli th© work iiitd lies woiiltl ioii Unit liti got hit pa; 
it wiii liitld that m to the work iilreadj jitirfciritnid ilit proiiii««, not litiiuj 
founded on any coitiideruilon, wiw ii collatonil iiiidfirliikiiig iti pay fcli® dull 
of aiiofher, which, not btiiiig in writing, was fold** Tlio iiiiiio dticisitin wa 
reacdioil when a third party itdd the contriictor to go on ntul iitisli hm worl 
mill liti liimsidf would piiy for it,* In iiimllier ciwii iiii oriil iigronnittni by tli 
owinir to pay ii iii boon tractor, cm the aliiiiidoiinitiiit of thti tioiiiriict by t!i 

* Sfguiuif f* (Otitii. Fl.|, SI N. Y* *M; Warwick p, Ciriwlitilli. If Clnuil 3114. 

Sapp* 84t mill t*. Ifcrrcck. Ill Ifa*. »i| {mn 

*8 Aiiier. 4 Em. Eiicv. I aw kii?liiiiati i. triili IBiiii.i M N. Y. itiiil 
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original contractor, an amount already duo him from the latter and an 
additional huiu for oxtraa it ho would complete the work, is not void as 
being a promiso to answer for the d(>bt ot the contractor.' An interesting 
case is reported wlmre an owner had written to a subcontractor as follows: 

“ By direction of tlio contractor ami at the request of 0. I hereby hold 
1270(1, which I hertsby agree to pay you when the work has been delivered 
and put in proper and workmanlike manner; $2500 of which is to be charged 
on my contract with the contractor on account of his contract with 0., 
and $200 on account of his contract with mo, for your labor in putting 
said work in said place." It was held a guaranty to pay the debt of 0., and 
not an original obligation by the owner.® 

When a contract provided that if the contractors failed to furnish mate¬ 
rial tho owner would supply the material and deduct the cost from the 
price, and a materialman, after furnishing certain material on tho con¬ 
tractor’s crmlit, refused to furnish more, and an arrangement was made 
whereby, on the contractor’s written order to tho owner, tiio architect was to 
make the estimates and payments directly to tho dealer, it was held that the 
agreement mm not within the statute of frauds, as it was not a promise to 
pay plaintilT's debt, but to benefit defendant by tho immediate acquisition of 
materials for the buililing.* 

A Hubset{U('nt promise by an owner to a materialman to see that mate¬ 
rials furnished in the construction of the owner’s house upon tho credit of 
tho contractor were paid for is not enforceable, and it will not support a 
personal judgment against tho owner. Huch a promise was hold a mere 
verbal collateral c.ontract.* 

If a contractor, not being paid by an owner, has abandoned tho contract 
and aftorwartls resumed it, ami did certain extra work on tho verbal promise 
of a third party to jtay him, but tho evidence showed that he still looked 
to tho owner for his pay, and not to a third party except as guarantor, the 
promise of tho third party, not being in writing, is void both as to the 
extra work and that done under tho contract.* 

A verbal agreoniont on the part of a supply company to furnish a sub, 
contriMJtor materials for his subcontract, tho hills when O.K.M to be paid 
by the contractor, is an original agreement on tho part of tho supply-men, 
and not an agrmmiont to pay tho debt of tho subcontractor.' It baa 
been held, however, that a promise by a contractor to his subcontractor’s 
men if they will continue at work is an original undertaking on a sufllciont 
consideration which need not be in writing.’ I’romiaos by a husband 

* McLhukUHii e, Austin (Midi.). (52 N.W. * Paniliiun «. Davis (Mu), 9 All. Hop, 
Rep. 719; Aiuirei} b, Bowman. Ill Mil. 211. 725 |1H87|. 

• BlerseUi'iik e. Blakiw. 20 N. Y. Hupp. * BruHiur «. Peniloll, 12 Mid). 221 (18C41 

88; and me Emerson it. Hliiter, 22 Mew. 2H. * litu nui e. I’enicrey Ooal Cn. (Nub.). B( 

•Blue 11 . Manindte, etc.. <U> (Mieji,), 55 N. W. Hep. 890. „ „ „ 

N. W. Rep. 882; Calkins e. Cliaudlur, IW ’ Haell ». Itogurs (Sup.), 24 N. Y. Sups 
Midi. m.foUarnd. 879. 
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for iho wife's individual doM, or bj thti wifo for the* littulififurg dolitj Imvo 
boon hold to bo within tho statute, and void if not in writing.® 

In an action by a materialman iigaiiwt a iHiiilraeltir for hiiiiber fiiriiislird 
for a house it ia no defense that the owner iwsuined the dtdit unless I here 
was a novation whicdi rtdeased defendant** 

The statutes usually retiuire all eoiilractls in rttnsideriilitni of iiiiirriiigii 
to bo in writing, or that there bti a wriileit of I tie terms of 

the agrtMmuint Higiied by thii party or his iuillitiri7,eil iigeiil. Kiteb eiiiiiriiet,ii 
are miirriiige sottlomonts or tiny Jigrtmiiieiit wliieli iiiiikes the iiiiirriiigii the 
eonsidoration. It does not inidiuki iiiittiial proitiwtiti t4i marry,* 


STAttITE OF LIMItATtllHS. 


Hf. Objtots ftttd Eitsoas for th« Statuti*—11i« titini witliiii or llio 
period in which the obligiitioiiof neonlmct run h© eiiforrrd.nr wiiliin wliitdi 
im action or suit cmn bu lirmtghi fur a brmtdi of ii rontruri, is limiied in tlm 
United States, Enghiiid, mid i*i4iiiMla by rerliiiii tif llm 

object of tlioio stidutiw is to riMjiiire |itMtjilii lo piifnmi llieir righy ^fithiii 
a roMonablo tiinti or to tiliiiiidtut theim 'rtiey lire nilriiliiletl tn gitii 
security and ropoiii to btisiimw, iiitil in nditifo lim from tlie 

of prosarving iiidiillnitely thtiir rcfreijiii nin! otlier inddeiiiai of ieliletitimi* 
It providol againit tliii iivik ilitit arwti fniiii hwii of atiduiirti unit tliti fiiiling 
momorj of wlt!ici«tii, mid rolkiftii tlm dofuiidiiiit froiii thu inirditii of ltmp« 
ittg track of wittiosaei mid prtiiirfiiig tliiiniiiiifiitiirj efitleinut in iliinMiitilatit 
approhiusion of liiiiig fiiilled iipoii in hiiiHtdf in iiii iirfioti at law, 

wliil© thi oliiirnant m rtii|iiired to eiiipltiy reiwoiialite diligrnre in premnitiiig 
his olaints, TIio itiitailiii iiiiiy prtifti iiri nliiliMde jtwi rlninw^ mi wlierii ii 
party may not lio iibiti to pay diirittg tlw peritith biit beeoiiiri 

affluent, or wlwrti it m willitit thfi power of ttm dideiidiiiii i« tifidd iiiid Pfiidt 
a suit during tliii iliitiifcory juiriofi/ 

Th® statute bad it« iiiitiiplimi iti tit© itonfoiiitmfc ml© inatlo t»y roiirti Ihiifc 
after twciritj yeuri m pniiiiiiipticin mmm lltat linlili iiiiti ©feii tititidu hud 
boon paid or riiloniiil iiitkiii tlm tliilay wm tiplaliiiid by the rretlilnr iiiid liti 
showed that ifi®y had not liiifiii paid, la fact, ifidepoittletilly of uny niaf iiiti 
of limitalioii, oourts of inniity liafti itilMirttit pfiwtiw to reftii© ndief itfier 
undue and uiieipliiitititl dtilay, iitid whim iiijiiitirti wotiltl dntir by griitil- 
ing the roliiif twkiid, mul tlm ihmlriiiu iipplitii to wiitii relating to kwt/ 

113, Statute Dots Wot Disiroy the Contract OMifatioa, feut Affteti Iht 
E^tdy or Means of Enforcing It,—Thti itatiitn di»ei imt wiii oftiiiiiit nffeel 


*Br#u»n «. Clitplo, li N. Y, Siifip* 
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tho contract obligation, it is no part of tho contract, but it denies the 
claimant a mcana of cnfonnug his right in a court of law after he has 
dolayotl a certain number of years to enforce it. It affects tho action only, 
and not a defense, 'rims a defendant may show tliat a contract was pro¬ 
cured by fraud, timugh the statutory period has passed. A counter-claim 
or crosiMHimplaint is not a tlefe.nse in this sense. I'lio statute has only to do 
with the remedy for a breach of tho contract, for without a breach there is 
no a(dion on a contract. Wlum tlio statutory period has ela])sed no action 
can bo brought in a court of law, and courts of equity decline to entertain 
suits when an action at law is barred unless there are circumstances show¬ 
ing fraud or oppression. 

Mtush difference of opinion luis been expressed as to whether tho statute 
affocts the rfyA/ of the claimant so that if tho statutory period bo changed 
(oxtomled) it restores the claimant’s right to sue. Whether or not this be 
80 , it is well settled that the statute does not destroy tho obligation, and 
that it affects only the remedy, ajul not the merits of tho claim.' 

114. Dkabilitie* that May Prevent the Operation of the Statute—Per- 
•onal Disabilitie#. - Hitum the defense of the statute is given on the presump¬ 
tion that the elaituant 1ms been gtiilty of hwdies, it follows that if no delay 
can b« imptited to the claimant, tlum the statute ought not to apply. If the 
ability to bring an action has been taken away from tho claimant, or ho has 
been disabled from bringing an action of law, i. s., if bo (she) were in 
infancy, iJisane, idiotic, or under eovewturo, exe.ept where women have the 
right to sue aiul ho sued, or his (her) residence was in a foreign country or 
Btato, such disaliility must have existed when the right of actioti accrued, 
for if the statute had commenced to run no subsequent disability would 
interrupt it. If a conlraetor dies even a day after his cause of action 
accrued, that day was8uffl«dent to set the statute in motiem, and if an infant 
heir were loft the infant cannot plead his disahUily, though there was no 
time during tho whole period when ho was of ago and able to bring an 
action. This may seem unjust, hut tho rule seems a uocessary rule to insure 
the eeciirity and repose for which the statute was created. For tho same 
foasitn (tne disahility caniud ho tacked or added to a previous disability 
partly or entirely run out. 

Therefore if a woniati is an infant when lier right of action accrues, and 
before she Is'cnmes of age she marries, becomes insane before Insr husband 
dies, and then dies leaving infant children, only the first disability of infancy 
will prevent the statute from setting in, ami it will bar tho statute only so 
long as the woman Wii« an infant. .Such a case shows how tho very object 
of tliestatnUj might bo stibverteii if sucii a rule wore not maintained. Sev¬ 
eral genorations might live tinder disabilities in families in which early 
marriage*, innanity, and short lives wore hereditary. 

' 18 Amor. & KiiR. Eiicy, Law 808-704. 
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It tha iii'liiiii iitTriici wliaii tliii jiiirlf m iiii 4 t»r titiiii mip rm^tmVmg 

disability, tha will linl basal in liiulbni iinlil tliay itra all miitivtiii 

Tiiarafara if. wlitni tlia rii^dit Iti an aaimii iirariitts* ii iitiiiiiin ln^ fiiiirriail, 
iiuder twaiily tnia yaiir ?4 nf tigi% iitid 111.^11111% iiiid liar hiiMbaiiti liii'il jii ihirly 
iMitl slitt bariiiiia miiaat Ciiriy, litti sliitiitiir) prrimi iiniilil inii hm'm tn run 
until «ha wara fiiiiy. 

Hn lung iw tlunti is iitibiiiij iigiiifiiil wliniii Ilia rliiitiiiiiit run bring nn 

artiuii tha 8t4iliilti tif liiiiiliilitiiis tifirn iitil rtiit, Kin-h rmr^i iirisp mlirii llw 

adliiiiiwtlliluw tif ihtMlrfrltiiaiit liiiir linl lirrti t haligli it ilnrs iHit 

rxrltttlr tlir tiiiiii bwlwwi llir itriilli t»f lli« rliiiiiiiiiil afi»l his inlfiiitiiiilriittir. 

115 . Th« MtUr of tli« Law ii AppLii SIrlitly. williotil Itgiirtl t§ Hard- 

rMp ot Miifortiiati. -Tti« sliiliilp ilars nut niit ligiiiiisi n tmiii iiiiii! it in in*, 
rcirjinriitrii and liiw aiijniidty ti> niir lliarr iirr r.iarpiliiiii'‘riri\ tn thii 
riiia ill Cbilifnriiiid iitid <li*<*rgiii. lltr t4tiiititt*4 «tf iiiimy nuifiiiii njirri&l 
prufisiuii ft>r siirli rasm, wlurli ntiiliilrs filialild llirrr liiw 

lirrii II tiuririiir, wliirli is iitt hnigar iirrr|ilri|, lliitl iiii iii!irr«nil ri|iiilf wiitiM 
rrimfeis nil rxrr|itifiii t«t fhr thi-^ gpiiara! Iiiw is tliiit liir liiitgtiiigti 

Ilf tlir firl iiiiHi jirrvfiih aiwi iiti r»4iMiiii* hnmnl «»« iijiparmf htr*m%rniimm iir 
hardships,riitt justify afrimt ii/ "riir-. libi tmird by a rriiinrk- 
all!« mill III wtiitdi II ril? rliidt‘4 flip Mi'iir»^ <d iiiiriii|f ilii^ whiilft 

jirrlud tif toil yriirs, Itir nfiifiittiri ptri»t«l. lim^h \riir, nn»u ih ttir nlUrrrs 
of t!io idty worn rlndrd, fItpy liirt iiiid Ir4ir'iiri»*il ahaf biiiiiirsi iiiin mmm* 
iary, itiiiittrrrfc pliirt*, mdt!i iltMin lnrhrd mid iifin* wl4tr}i tfiaj 

fllrd iliotr rimigiiiilkuis, wltirh by liiw t«iik idfrrl iiiiiiirtiuitrly* lwii%iiif 110 
oUkar of tlm inlj itfitui wlinm tlir niilrHiid rtitiipmiy, ^h«i lirld llio ril|*i 
boftdi, OfiiiM itirfo iiiiiiittfiiii. Tin* riitirl Indd tiiiil Iniwriftr tlinliiitinil aiiii 
wrong riioriiIl| it wiw for 11 ilidiliir Iti ofiiilo mmmm tif prcirisii, il wm 
licit fraiidtiloiil iit a lisgat mitiiir, atul llitil m il tiki imt etniiii withiii mj 
axpraw rxrrptifiii of thii itiitiilr, III© roiirt ttiiiild mil iti»k« il tiiia, iii tksi 
would hii fiiiikifig a liiw iiiilniitl of il, llif! ftiriimr tif wliicli ii 

for til® ligiitiitiirr, tlin ktti^r fur llto ttoiirli.* 

War it iiieh a diiiliility or ufiiitlilitiii m will |trrt»iil tlwi ilitiil# from 
operiitiiig. It uiuil iiffrrt. iJin |mrtlri nr tie nf itiidt ditralitiit ainl idiarirlor 
M to cloi© thii rcmrla Wiir will imt priifniit lli'ii itnitite frntti iiiliiig 
©ffort, hut il will irtttirrti|il Ihii riitifriiig of llii* itoltitii for tliif Irriii liiiit l!ii 
war oiiitriL 

116, Statttti Doti Not Optratt sfniait lit Tim mr tli« 

ITfiitnid Hiiilriiiimttiiharml il inniiriprini^if jirovtilni in Urn ^liiittin/ 

TImi hiiiittow of ilir gofrriiiiiHit ludiig tramoiiittrd rfiiindy Ihningit agridi, 
who in iiiiiiirrotm iiiid llm iiltiiosl figiliiitm* wtuild imt prpfn ‘1 

* IS Atnrr, i lug. E«r|% Urn T47, ♦ f I’tVt h 

* IS Aiti#r, 4 liif. Eiiry I aw TO f|rp.*J#l j IWI|; Mtmmmihif 9, Wlil|ipl% 

* Amy. t, Wateruiwn Fnl, 71 Mw, iff li^l. 

ikp* 4ia 
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the public frum lomm and conihinationa to defraiul the government. The 
government in, therefore, exempt from the operation of the statute upon the 
groumk of public ptdiey, ami not upon the notion of extraordinary preroga¬ 
tive. This exemption is aecoriltHi to the diilerent branches of the gov¬ 
ernment only when thi,;y act in the sovereign capacity. If the govern¬ 
ment engagci in purely Inwincas transactions, as in banking, it is held 
to be diviMtod of lU aovereignty, and to no longer be exempted from the 
statute.* 

Eights of a public nataire cannot be lost from the lapse of time, but 
when the riglits involve a mere claim of dollars atid cents and involve no 
qutiaiion of goveriiimmt4il right or cluty, tlu^ courts hold the government to the 
ordinary rules faint rolling courts of ef|uity. In general, in ordinary business 
transactions, t4»wiis, counticii, and school districts are within the statute 

of limitations as mindi m th«! imlividuak with whom they do business.* 
^IVespiws, ami oilier encroachments upon public property cannot 

bti supptirlcd by pcmstw.Hioii and iinjoymcmi for any length of time, for public 
rigiits ciiniioi lie lost by iwlviirsii possession, unltma the statute has expressly 
includtal tlic govcriiiinmt. 

'riioiigh the goviommciti is not rctpiired to plead the statute when plain- 
tifl to a suit, it can jdcad the statute against its subjects when sued by them, 
and it soeitw its rt^prtmtniiiiivo otllccrs have no power to waive the statute.* 
Thedefeiwo of liiiiitalioiis miml. bit riUHcd in the trial court •/ it cannot be 
raised for fliti llrit time on appeal,* 

117. Afriiintnfci to Waive the Protection of the Statute.—Agreements to 
will VO the of li mi tiitioim or to not plead it in certain actions, even 

though founded upon a good consideration, have been held void as against 
public policy. Hindi iigrcitmianti may amount to a new promise to pay 
a cilatiti fiitil takci the ataim out of tlin statute as to the length of time already 
triiiiipircd, but not m to tlm future.* 

Ttiii briiigiiig of » iitit by thci claitnant stops the statute running, and 
the rule m pretty well settled that the day on which the action accrues 
is eicdiiiled in cotii|iittiiig the «taiulory period. In iome states the action 
is licgtiii by the actual iiirvicii or by the delivering of summons to the 
glitirif. 

118* Mm VmmimB May latempt the Eunning of Statute and Forfeit 
Its Prolictloa.—A mminmiur or party to a contract, express or implied, may 
have lout the pniicctioii lliiit Idle iiaiiite wouhl luive afTorded him by making 
new prmiiincii, uckiiowlwigiitg ilii dtdit, or part payments upon a longstand- 
tiig itccoiiiit or c’otifnitd. An exprciw promise to pay a debt, or acts or words 
from wliicii lln^ Iiiw ciiii imply ii proinimi will make a new cause of action 


^Uiibnl Hlntm w. Norlli Aitier. C. 
Co. lO iXh n Fnl Ei^ft m. 

* IS Aiiu«r. M Eiig Kficy. I#iiw 7IS. 

» III iiiiP*r. ^ Kiitf. Efiry. I#iiW 710, 
♦Shaver p. Hliarfi Co. |Ark,|, S4 R W, 


Hen. 2(11. 

^ Eimnmn «. Hdne (Hup.), B7 N, Y. 
Hupp. Htll; Fickcit «. Edwards (Tex.), 25 
H. W. Hep. 12, 

« m Amer. 4 Eng* Ency. Law 717. 
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which win ho mioU upon any tiinu williin tlu* full jitutuiiiry jn'rinii; it atiirta 
tho Htiituto anew from tin* tiatt* of tho cxprcAK or im|iiii>il prouii-w. Any 
ackiiowUnigmout of tins tioht, Kuril an part payiimiit. iiuIokk arroiiipaitinl ity 
lifularatiouK or oirruiiiKtaiiruK wltirli i>h'nrly iiniiratr tliat thu art i« not an 
acknowkiiginriit of tin* lirUt or rlaiin, will ho Kutlirionl for tlio law to imply 
% new premise in |mj. 

Fart payiiHnii <if t!t« priitrijiiil, piiyiiieiii iiiterwl, tir tin iirkiitiwleilg- 
mnnfc indcimnl upciti a inifw y twimltj Mtllltneiit tn $tmi tlie niiit-iitp iifriwli, 
Init iht! piiymeiitfi intwfc Im liiiil a pniiiiii^p mm lit» iiiiplintl If 

til© promia© k *Hii piij iw intni tm I riiii” nr «ii I lie liiippeiiiitg nf ii nertmiii 
©f©nt, then it intwt iwi nhnwii lliiit ili© pmiiiiiitir iiiw ttiiirit liwit iil4© to ptiy 
w tliiit tho ©ftiiil hm triiiinpirofi. Tlici iirkiKiwlviigiiioiii iiiiwl «ptw*if| iJiti 
amount of tho cloht iitid tho titilii roforml In if it oiiiititii tio in Mutio iiiiiiifiir 
ooniwictfiil with ilto iloht or iioeciiiiii to wliioli it rtditoi, II in iiilllointit if 
thti amount oiiii \m oomptitotl. An iirkitowloiigiiioiti I hut mm mtm iiiiollitir 
for serfkioa him hooii liohi iiml tlio wiigoi iiiiiy nut Initti hooti 

agroicl upon, lliti firkiitni’loiigiiioiit iiitiai lie in writiiig liy tit© 

dehloror Itii atitlicirinitl iigoiit, anti iiiiwl lio lo tliii ortalilor 

or his agoiit/ 

US. Ij^ury Coactalti hf Fmii, m that Eight ©f Action mm lot laowi* 

—Cttsiii iiriiii In wtioro tho riiiiio tif lotifin ii 

not tliseofiirocl at the time it iioortiei, m whorit inforitir m^orl nr pour tiiiiti- 
rials littfd liiitti Hied fiml tlioir iiio ctiiiopiilfiil frtiiii llio omniort iiiitl tint® tint 
diioofircid for ioni® mmm tlitreiifler* 11 m tiii nitaliliiliwl rtilii in 
ooiirti of eqititj tliiil fraiititilwiit otiiitMitilitniiii of lli# rwwe tif tiotifiii iiii tlii 
part of the coiitriicdor will deny Itiiii llio prof erf. ion of lit® iittttiit® «»f iiniita* 
tioiw io long ii« 111® iiwiior roiiiiiiiiii igintmttt of hk rights or tho li« 
lifii iiifforittl Howeter, tlii^ m iio uporiitl riili% for $i ii getieriil firaotim 
for eottrlH of ©ifiilly t-n git® ndiof l*i mw on wlitnn fniiiil tmM k^toi firiirfiend* 
Coiirtoof liiw Itiifii notiioliiiioM fidlowoil tli® rtile,tl♦tlllg}| iiiil tittif®riii 4 llf,iiiitl 
it litw liioii geiieriitlj iipplied in ooiirli liavitig rwnoiirreiit Jtirwdiolltiii of 
both law and eiftiitj oiiioi.* 

When friiudiileiii praotin* Iiiw t4iitP wdil itol tiffin to 

ran in fafor of lit® perpetrator of Ihit fruiid liitlil tli® friiiiil hiw dw* 
eofirtil, or until it iiiiglii ilifoiworeti if roiwiftiilil® liiul 

biiifi ©larokicL* Tli« piirty tlefriiiidnl niiiit lit» ililigoiil* iitwi » rlu® to fiieto 
which If fcillowiid itp diligoiitly would hii^o loti to ii iitpi liidtl 

©Cjuifaliiit to a diionvery.* The rertiriliiig of tt ilreil Itw hmm Itelii 
notic©, so lliifc there Itiiv® hmm ii 

*1S Awitr. A liitf. Ifirf. hnw tin #1 m, * Wmfh w Um0m » Wml Hffo Sm «»4 

* Dlfwi fif hm iif Clofilrmrl* Wt; ri&tf, 

Troup f. Smilit m IM. ¥.} W; 11 Ukaille w i*f»l Ii »; M m 

AffiW; A liif« luff Iaw im. Ilitriitliia t. I#wli |T»ittt4 ^ W. Ittp. 

•Ilrhf % Uki* iiiort, ©tc.. Ii,. Pill Ih m, if* 

i. Wi imf ♦. Wftttriowii. tm P. Iim 
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The fact that the contractor has made no special effort to conceal the 
fraud does not give him the protection of the statute in a court of equity/ 
but at law the fraud must have been committed by affirmative acts. 
Concealment without fraud, it seems, is not sufficient to toll the statute, nor 
is fraud without concealment. 

In some states the statute is tolled, Le., inoperative, only in such actions 
for relief on the ground of fraud as were originally recognized in equity, 
while in other states and in England the statute is made to run only 
from the time the fraud was discovered or might have been discovered 
with reasonable diligence. Each case must be decided by the law of the 
state by which it is governed. It is sufficient for the purpose of this work 
to give a general idea of the law, so that engineers, architects, and con¬ 
tractors may avoid difficulty and litigation. 

120. Bad Work Concealed When under Inspection and Supervision of 
Engineer.—How far the inspection and supervision of work by the owner’s 
architect or engineer would excuse the contractor from the charge of fraudu¬ 
lent concealment would be a matter of fact in each case. If there was no 
express act on the part of the contractor to conceal bad work, no deception 
practiced upon the inspectors, such as enticing them away, or working 
secretly at hours when the work was supposed to be idle, or of bribing them 
to pass imperfect work, it may well be doubted if poor work not in accord¬ 
ance with the contract would be called fraudulent,.or that it could be said 
to be concealed. This would be especially true when the fact of an in¬ 
spector’s being appointed and every clause of the contract shows that it was 
feared, if not expected, that the contractor would take advantage of every 
opportunity to slight the work and effect every saving possible to himself. 

Collusion between the contractor and engineer or architect by which the 
latter was to pass work or materials which it was his duty to reject or report 
to his employer would without doubt amount to a fraud which would give 
relief in equity to the owner or proprietor. A failure on the part of one 
holding fiduciary relations or relations of confidence and trust to report 
what it was his peculiar duty to disclose has been held a fraudulent con¬ 
cealment.** It has been held that fraudulent concealment by an agent of 
the amount collected for his employer prevented the running of the statute.® 
A petition based on fraud which was practiced more than the statutory 
' period before the beginning of the suit should allege that the fraud was 
discovered within the period of limitations.* 

121. Liability of Engineer for Misconduct after Statutory Period has 
Elapsed.—It seems that an engineer or architect or attorney cannot be 
prosecuted for misconduct, negligence, or mistake in designing, examining, 

* 13 Amer. & Eng. Ency. Law 683. Rep. 197. k \ Att 

* 13 Amer. & Eng. Ency. Law 729. ^ McCalla ©. Daugherty (Kan. App.), 45 

* Bonner d. McCreary (Tex.), 35 S. W. Pac. Rep. 30. 

♦ See Sec. infra. 



108 EmimMMuma amp AiumrimrEUAi H I2t 


or inH{)eoti!iK work or ilnifliiig jiitp^m, jiflor llttM|jtiiit.iiry limil (iiitiiallj 
six ycmri^) fri^rii tlio tiino thu not or wm otiiitiitiiitHl, ultliou^li it 

was Htii kium'ii to tho onijilojor iiinl ii«/ <lim*t»vori*4 liy hiiit tmiil tfi^ 
|iorio«l of liiiiifatioii liiitl rla}im.Hl. It liiw l»ooii }trl4, tliwroforo* lliiit mso who 
has Ihhiii otnph»joti In oxatiiiiiii titlon «r notniriiivs iiiitl lui^i tiniionii in n nt^glh 
gout wlioroliy tnoitoy Itiiiiioil itjioii il liiw I hi* right of 

iioiiofi ilitttiH from ili« iiogligoiiro or iiiisotiiuliirt/ Tim riitwp of tie- 

eruen tliti iiitniioitt I ho oiiijiloyoo fail^ to flu wtiiit Ito ngrooii lit ttu, 

III miiiii itiiton Iho tiftiP m iiiiiitoil liy tti ivliirli n nrr«iiii innj 

lirhig liw notion aftor lio liiw tliMonioroti liio friiiitiiiioiil i‘fiiioriiliiioiit. In 
Aliilmriiii ciiily oin* jimr is givoti, in Mioliigiiii iifnl Kiiitiiiis two yoiiw. iiihI in 
(Johirtiilo tliroo voars. In ilissniiri llio i!isr*»iory ho iiiinio wtfliiii tin 
yciiirn* iiiitl in Koiiliioky iiriinfi iiitisf In* iirtniglil in Ion yours tir it ts 
ljiirro<h wliotlior tlio frfiini ho liisroioml or litil. 

An iirtion for hroiirli of ii ooiiiriii'i mill lio iil miro mi n jMisitiro rtifiiaal 
to jiorforiii* llio liino i 4 jioritii »4 for inis inti nrritoil.* 

Wlit'tii oxirti %vork «r i*.xlrii rijioiimt y rri|iiirwl to t'lirry mtt rliiiiigiii in 
thti pliiiw of work ilotio itiiitrr ii oiiiitrinl, ilio itorioil of liiiiiliitiiitiii tliitti nnt 
hngiti In ritii wliilt* Ihii otnilniol m iMoriiltiry/ 

I, AW niMTicAim riiiftir or nr ttii.nxfiiitAn 

till vumtxt ...itiiigrurf^m 

It®, fmd Ifldtant l§t In ?arf nr Cniilriiicl a Wrillta 

Contract.-- Fnro! oviilf^tion of ifliiit wm or tlmio l»pf«rt* nr at llin tiiiit 
fif iiiiikitig II wriltoii ninitriinl ii iiol initittssililo it» nlinr, tiirt. «r ntmlriiilkit 
tliii tif tliiil niiiitriipt, llio is nf lint hitig iliitniing 

anil w loti wrll rw*iigfiiii«l iw oiio of llni fiiiiiitltilinii jirinrifiliw of llni kw to 
Imi 

It is II gpiif^rnl riih* huv ftiitf wiioii tft^ihrritlolf jiiil llirir 

angiigoiiioitfs ill writing in >^tioli loriiH m itiifttirl a log.it ohliggliiiti, wiilititil 
any iitirorfiiiiily iH to tlio olijorf m !}:#• rtlotjl of feiirti oiigiigoiiiritl, il is 
mirliisholy jiroiiiiiioil tluit llio m*lto!o niriiifriiirtii of tfir jiurfioi wnl thn 
rxtoiit tiinl ttiiififior nf flioir liinli'^rlakiiig to *ritiioi4 lit Hoh 

mm¥ til inhi to it tiy iiiifiliriiiimi wiiti!«l l«» l« iiiry it^% Imm iiipI logiil rtirni/ 

* lhr> Hi I f rfiiiioiiin till, A«i to ttlnii Ifijniy r«wils 

f> MrC'srtlHs 51 II 4% All IWioAiir, ft in mi tni ilrfoti in ilir 

’Milt It, in. lioW’pJl nrri.fitt •rit rmlrililil«»« l’tiri« It. 

h II, A i\ r. PliiiiittiPf I * IlhlifiO nn I NfiiHitH I’h#. W. iti#rl 

Pli, ll*i AnniH r, llniiiit. I Wf: eiirti; IT Aiior, *% Kiip*. Kfiry, I*»w 

Mill till f. Hlnuiti’r I M»*. I*« 4,'** 

^ ffip.iwiiii n Hip rstiiiii iHiiirr, N Y.|# ^ Wt fv^iVi o W f*. A4. W 

m N. ¥ H. lilt ¥ri\ If# I* m. 

* r Pfihrtl ir> t‘I ifPi. • M»’fi liwoi* In**. r«i #*, Morrlwf. iS 

174 j 1117111 »f0 Willaft 101 ♦' Jiflitoslfoi III, «‘l*i wr rttei tlH ||imi*tl* III III. 

fIVx I. |hH W liof* TPh irililoii V on A 

(III HUH M It*iP 4»l I IHfrih mmlKulght Tins fit miitifr toil way hr owrrniaf If 
•, Kiiiglit (Intl.I.IICl M, Ik llr|i. 4^JI liip |inti*l rtitlrfir# tin wllhntti 
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§ 122.] 

All €onireriafcioii8 tmtl agre^wunik luul or luade and tending to vary or con- 
tradict the prcivitiiuna (d the written contract are inadmiBsiblc as evidence to 
show the meaning or intention o! the partiea. The written contract must 
he taken to exprcHH the fuial inteutiim and understanding of the parties. 
Whether tlie «♦vitIence otTtn*iHl he conversations, correspondence/or previous 
oral ttmlerstiintiings with regard to the same Hubjcct-matter, it is not admis¬ 
sible if tlte cmiitraet he ekmr ami certain in its terms.® 

If there is any one thing that should be imprcHsed upon the minds of 
engineers* iireIiit4H‘ii4, contractors, and builders alike, as well as upon the 
minds of owners, otlicers,iiiid iiianagfu*8, it k the fact that a written contract 
should he ta)mjileit*. It slionld contain every term and provision, stipula¬ 
tion iiml cti!idilit»n that the parties are agreed upon. It should embody 
every i{.eiit of prior mid conietnporaneous agreements that they intend shall 
bci the bask of the contract. It shtnild not only provide for present and exist¬ 
ing conditicmi^t hut idiould anticipate every diOUnilty and controversy that may 
arise in ttw eioriition of the contract <ir the prosocution of the work. When 
tlie cciiitriict i« miule iimi Cfiitered into k tlie time to insist that all the terms 
agreed upon shatl he incorporated in the written instrument; and for either 
party to take the w«»rd of the other tliat ** this or that is understood,’^ or to 
be satklled with the iwiitriince that we will make that all right/’ is to 
lacriflce so much of tlie ciiiinitleriitiom 

Every iiiiin w prt^iitiiieil to know the effect of a contract which bo signs, 
and hci ciiii have no iicticni iigiiinst the other party for misrepresentations 
iiiade to him m to its illegal effect; nor will such misrepresentations invalidate 
the contract.* When ilntrti evidence that tlm contractor read the contract 
sued on, liii cuiiiistit tie heiird to iay that lie wiw misinformed by tbe other 
partiiii Hi to iti legii! effect/ 

If the ifiiiintioii of the fiiirtitii lie clet tlie court will not look beyond 
the four coriitsr^ of t!i« piiptir for tint entire contract, nor will it listen to any 
tiistiiiioiiy m to prior ctuivi^rwilioiw, uiuleritandings, correspondence, or 
jiromkcs witdiinit there m iiii iiidepcntlimt consideration to support them. 
It w« lliiiriifiire lield iliiii wlierii a cotiiriict wm silent as to tlie time of 
p©rforitiiiiicmi nf ii ciiiiiriict, wviileiicn tif a cfintemporancous agreement as to 
when it wiw to bn dime could not lie rcctiifcd to vary the ordinary legal con- 
itriHitiuri tliiit ii wm in ki perfortned in ii riiiisoiiahla time/ So when aoon- 
trat^t Iiiui kaiit iigiietl for the iiwnrtion of an iidvertisement in a paper for one 
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mcasureiuonta aro matin aiui work is oatimatod.* It is well established that 
inu’id evitlenc.e will twt Iw recoivod of a usage which is repugnant to the 
express terms of the contract,’' tliongh there aro cases in whioh “black” has 
been shown to mean “ wliite,” and in which “ono ” has been shown to moan 
“ two or more.” 4. It may bo shown by parol evidence in what character 
the parties eonlracted “that one or both were acting in the capacity of an 
agent, oilieer, trustee, or administrator. H. I’arol evidence may bo received 
of a prior agreement baiswl upon a sulllcient consideration as a defense to a 
Buit ftir 

It i8 tlui duty of II iuiurt to uiaku an iigraomant affective if possible, and 
oral eviiience will be manvmi to identify, deacribe, or explain a contract/ 
If it ia incomjdett% oral evultuuHt will be atlmitted to supply matter omit¬ 
ted from Ilia writing wliere it m nppannjt from tbe writing itself that some¬ 
thing ban Imen left out. Ho wlnm a deed conveys all my real estate^' 
withtmtany other dtweriptiem, eviilence will be received to locate the prom¬ 
ises/ ami to show that tln^ parties ef a writden lease of ^^four acres out of 
lot four had agreed iui certiiin boumlaries thereof/ 

’'riui facts existing iit tin* time the c*ontra(tt was made, and of the circum- 
fttanciis of the parlies, and td the Inuhling, may be shown wlion the question 
i« as to wluithm* a building wm to lai a two ora three story structure, no 
plans having been drawn or prepiiretl/ Oral evidence has been admitted 
to show quantities, and tti show tliat certain plans and specificationa not 
referred to in the ctmirtttd were tiuhmiiled to the contractor for Ida estimate 
of coit, fiml that suc’Ii pltitis mid speciflcationH wore modiiled by subsoquont 
parol iigreemimi/ Clriil tsvidenee k admissible to identify a prior contract 
iiicorporiiUMi into, tir apecificatioiiw referred to, in a contract to erect a 
structure, and when ideiiiifletl they may he (amHidered in connection with 
the eoiiiriiei to tletermimi whcillmr or no the contract is void for uncertainty. 

If thticmitriict find spindflcationi appear inconsistent, such variance may 
hoexplfiintid by oriil tiiiilimony. It the papers when taken together show 
ckarly that tlici speciflciilicins are incomplete, evidence may be admitted to 
explain tlinm or to supply the part« omitted/* 

If iiconiriict to relmilil ii wall fails to «how how much of the old wall 
is to lie tiikiin liowii, it iiiiiy Im ihown by parol evidence what was contom- 


* Ford It. Becrli, I«. It. 11 C|,= II. 
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plated by the parties;^ also, that stone from a certain quarry were to be 
used;"* as to how payments should be made and the place and time of 
delivery as to the meaning of the clause the entire walls of the build¬ 
ing inside and outside are to be painted when it is claimed and denied that 
the plastering as well as woodwork is to be painted ; ^ to determine how 
many cubic feet (16 or 25) constitute a perch of stone in a contract. In the 
the absence of a statute defining a perch, it may be shown that it was 
verbally agreed at the time of the negotiations that the work was to be 
performed at 18 cents per cubic foot and that the party who wrote the con¬ 
tract reduced it to $4.50 per perch of 25 feet; such evidence was held not 
to vary the contract, but to enable the court to interpret it in the sense 
intended by the parties/ 

Likewise, oral evidence has been admitted to show what was intended by 
the words at the price of two dollars per thousand; ® “ hewn timber to 
average 120 ft. and to class B, No. 1 Good^^; ^^at a price per mile of 
road whether or not the side tracks were to be measured as road^^; ^‘'to 
make up the track in good running order, well surfaced, ties evenly and 
firmly bedded, etc.""^—whether or no this required the contractor to fill in the 
space between the ties with earth or other proper substance.® 

In general, parol evidence is admissible to show a different or some 
other consideration than that named in the written contract if it be con¬ 
sistent with that which is expressed and does not defeat the legal operation 
of the instrument.* When the consideration named in a deed is money, it 
may be shown that the consideration was in fact land of the value named, or 
that it was marriage,^* or a promise to do something." Parol evidence has 
been held admissible to show in what manner the consideration was to be 
paid, and to show a distinct and collateral agreement which is not a part of 
the contract embraced in writing/* 

In every case it should be held in mind that the parol evidence must 
not be inconsistent with the written terms of the contract. It cannot alter, 
vary, add to, nor contradict the written contract. The evidence must not 
change the intention of the parties as expressed in the written instrument, 
but it may complete it or explain it. 

124. Parol Evidence to Explain Obscure and Ambiguous Contracts.— 

Contracts obscure or ambiguous may be made clear and the intention of 


iDonlin D. Daeglin, 80111 . 608 [ 18751 . 

2 Centenary Church tJ. Cline (Pa.), 9 Atl. 
Rep. 163 [1887]. 

*17 Amer. & Erg. Ency. Law 436; 
Duplanty 'v. Stokes (Mich.), 61 N. W. 
Rep. 1015. 

^Reason v Kurz (Wis.), 29 N. W. Rep. 
230. 

®QuMrry Co. v. Clement, 38 Ohio St. 587. 
® Smith 1 ?. Aiken, 75 Ala. 209. 


■^Barker v. Troy, etc., R. Co., 27 Yt. 766% 
* Western Union R. Co. d. Smith, 75 Ill. 
496 [1874]. 

® Wood V. Moriarity (R. I.), 9 All. Rep. 
427. 17 Amer. & Eng. Ency. Law 438. 

10 Tolman Ward, 86 Me. 303 ; Miller v. 
McCay, 50 Mo. 214. 

11 Xwomey t). Crowley, 137 Mass. 184. 
Eb£e, Bolles v. Sach (Minn.), 38 N.W. 

Rep. 862 [1887], cases cited. 





LAW OF GOJSTTEAGTS. 


113 


§ 125.] 

the parties brought to light by oral evidence of the surrounding circum* 
stances, the situation of the parties, the subject-matter, the acts, and even 
the conversation of the parties under it/ 

Whatever the nature of the writing, the object is to discover the inten¬ 
tion of the parties as shown by the words they have used. To this end the 
court may put itself in the position of the parties and view the surround¬ 
ing circumstances, to see how the terms of the contract apply to the 
subject-matter of the contract.^ Therefore, under a contract for employ¬ 
ment of an engineer which is not clear as to the length of the term of 
service, or the salary to be received, or the kind of work to be undertaken, 
oral evidence is admissible to show the situation of the parties at the time 
the contract was entered into, the surrounding circumstances—what posi¬ 
tion the employee gave up to accept the employment, what duties his 
predecessor had been required to perform, etc.' ' 

Evidence of the acts, conduct, and declarations of the parties may be 
given to show their understanding and practical interpretation of contract 
when the language used by them is indefinite and obscure.^ Evidence of 
such subsequent statements and conduct are only competent to show the 
parties’ understanding of it, and do not change its express terms.' The 
conduct has no doubt a great, if not controlling, weight in the interpreta¬ 
tion of a contract," but the statements and declarations of the parties are 
often excluded altogether, whether made before, at the time of, or after the 
execution of the contract.’' Where a telegram and subsequent letters are a 
part of the negotiations which led up to a contract for the purchase of 
goods, they are to be construed together in determining the terms of sale.® 
125. Parties may be Held to the Construction they have Themselves 
Adopted.—Evidence may be received of the construction put upon previous 
contracts of the same general character by the parties by their actions;* 
and a subsequent contract with regard to the same subject-matter is 
admissible to show how the parties understood the earlier contract.’® The 
construction of a contract adopted by parties will prevail.” A promise of 


* Caperton’s Adm’rs id. Caperton's Heirs 
(W. Ya.), 15 S. E. Hop. 257. 

® Shrewsbury -o. Tuffts (W. Ya.), 23 S. E. 
Rep. 692. 

3 ExcelsiorISTeedle Co. v. Smith. 61 Conn. 
56 [1892]; Marion School Tp. 'd. Carpenter 
(Tnd ), 39 IST. E. Rep. 878; Rogers v. 
Straub, 26 IST. Y. Sapp. 1066; Rhodes v. 
Cleveland Roll. Mill Co., 17 Fed. Rep. 
406. 

^ 11 Amer. <& Eng. Ency. Law 578; Davis 
-D. Shafer (Cir. Ct.), 50 Fed. Rep 764: En¬ 
gel V Scott & Co. (Minn.), 61 IST. W. Rep. 
825: Leavers Clearly. 7^ Ill, 349 [1874]; 
Lyon V. Motley. 80 N. Y. Supp. 218 
5 Potter V. Phoenix Ins. Co. (C. C.), 63 
Fed. Rep. 382. It is admissible only when 
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® White 'o. Am.sden (Yt.t, 30 Atl. Rep. 
972. 

^’Scraggs Hill (W. Ya.). 17 S. E. Rep. 
185; Ganusey « Rhode.«, 18 N Y. Snpp. 
484 [1892]; hit see Cunningham «. M. S. 
& Ft. 0. R. Co., where evidence of conversa¬ 
tion of parties supplemental to contract was 
received ; and see Hart v Thompson (Sup.), 
41 K Y. Supp. 909. 

8 Joseph V. Richardson. 2 Pa. Super. Ct. 
Rep 208. 

^ People’s ISTatl. Gas Co. v. Braddock 
Wire Co., 25 Atl. Rep. 749. 

Brewster v. Bates, 80 N.Y. Supp. 780. 
” Rose V. Eclipse Carb. Co., 60 Mo. App- 
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marriage may be inferred from tbe acts and ccmducd of the parties 
towards each other.* A defective descriptioti of a limiiulary may be inter¬ 
preted by evidence of the practiiml emistruciion the parties put upoti it 
themselves/ The acts of the parties may be shown to indicate whether 
eide-iracks were to be computed m r<aul uiuler a contract at a price per mile 
of road.® 

When there is a dispute as to wlticdi of twti contracts m binding, the 
parties may be bound by the on© they have adopltid. llius when tlni con¬ 
tractor insisted that the cuiitract cimsistetl of prtiptmak duly acceptcth and 
the company claimed that the contract was iin unsigned written conatrno- 
tion contract by whose teriuH tlio work had been pcrforiiiml, it was held 
that the written coidract sliouhl hold/ 

The rules that a court in consirtiing ii doubtful provision of a contract 
will follow the intcirpretation placed uptm it by the piiriicii doci not apply 
to contracts machi by a municipal corporiititui in mutle^rs iiffcctting the 
public interests^ and when a board td coininispioiicrs liiis oiitercd in their 
proceedings a contract, it is not mmr to exclude piirtd evidciicc of thoir 
Ycraion of it/ 

Testimony that the stiptiliitioni of a cmitrncfc were the mine m thoaii on 
a block of printed forms from which it Itiwi liftcii liiktiiu m iiiiiditiiisibk 
nnkss it is shown that the witfitisa compiirod thti coiitriict form witli tlios® 
in the block/ 

126 . Witotitts Cannot Tustify at to tlit Mtaninf of a Contract—A 
witness cannot testify touching the conutructioti of iinuitract; if a tpies- 
tion arise as to its niimning, tli© c|Uiistioii imwt bn ictilcd by tlm court® 
Evidoncci of tlio opinion of the piirtiei to ii coiitriici iw to iii iiiiiiiiiiig, not 
carried into effect by any net, will not govern iin intcrprctiiiioii/ Parol 
evidence is admiisibl© to provii the ©xiiiciicti of a writiim iiiitrtiiiicnfc, no 
attempt being iimclo to prove tbii ctoiitcnti tlioniof/* 

When tiler© ii a dispuki liiitwooii tli© partiti m to wlicitlitir tlio cciiitruct 
waa farbiil or in writing, and the ©fidoime ii m to wlicllittr thii 

contriiot wiw verbal or in writing* the cjutiititiii w for t!i«i jiiff/* con* 
atnicstion of m ambiguotii written eoiitmct ii for iliit jury, atid a cliiirgn tii 
to its moaning is error/* Wltfir# tlior© ii no iiiiiliigiitty in tli© terms of a 

* Bulton Iflbliaril (Slip.)* *11 Y. ’ Itticrimlloiml M Cl. 1C, R. CX Sturts 
Supp, 4ftS; kit m Yale C)urli«, N* Y. {Tm,\ *11 i, W. Itep. 7fii 
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* Kfufukiid ». Mayor, etc.* of H. Y., 45 15 III, 4® flftinl 
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«l^&rd t. O’Ooaner (Ind.), 85 m. B, liep. a P Ooi ili» Mmff. Oo. CBupp), 81 
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contract, it is the province of the court, and not of the jury, to determine 
its meaning,* and where the terms are ascertained its meaning presents a 
question of law only, and it is for court/ 

It is the duty of the court to construe and determine the legal ejB^ect of 
a written instrument offered in evidence and to instruct the jury thereon,® 
and there is xio ambiguity or conflict if the intention of the parties to a 
written contract be intelligible upon the face of the instrument. Outside 
proof of its meaning is not admissible,-—its construction is for the court 
alone.'* Whether certain correspondence constitutes a contract, and its 
proper coiistruction as such, are for the court.^ 

127. The Intention of Parties should Control. —In the construction of 


instruments or contracts the first rule to be regarded is to follow the inten¬ 
tion of the parties as gathered from the entire transaction, and by looking 
at all the provisions of the instrument, and not one alone. 

All otlier rules are subordinate to this one, and when they contravene it 
they are to bo disregarded. If the language of the contract is plain and 
unambiguous, parol evidence is not allowable to ascertain the pretext of the 
parties thereto. If it admits of more sotisos than one, it is to be interpreted 
in the sense in which the promisor had reason to suppose it was understood 
by the promisee.^ If the terms of the written coiitract admit of two mean¬ 
ings, one of which nullifies the contract atid the other upholds it, the latter 
will be adopted and the former must bo discarded.’ 

128. Eule against Paxol Evidence Applies Only in Suits between the 
Parties to Contract.— The rule that parol evidence cannot bo given to con¬ 
tradict or vary written agroonmnts is limited to the parties actually con¬ 
tracting with each other by the agreement. It cannot be evoked by a stranger 
to a contract.* It is not excluded in suits between strangers to the written 
contract, and a surety has been held such a stranger.® Therefore parol evi¬ 
dence is admissible to establish a contract between a broker and his principal 
though it may contradict or vary the terms of a writtexi contract entered 
into in pursuance thereof between the principal and the proposed pur¬ 
chaser.*® 

129. Contracts Obtained by Fraud or Duress. —Exceptions to the rule 
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K Y, Supp. 888. 
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J.), 27 Atl. Rep. 908. 
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forbidding parol evidence are those cases where the validity of the written 
instrument is impeached as having been obtained by duress, menace, fraud, 
or collusion, which, as is well known, vitiate all acts however solemn or 
even judicial. To reject parol evidence in such cases would afford protection 
to practices which it is the object of the law to suppress. A party cannot 
avoid it by setting up his own fraud, nor can other persons claiming under 
him.^ 

If a contract is attacked on the ground of fraud, parol evidence is admis¬ 
sible to show the fraud.^ There must be an allegation of duress, collusion, 
fraud, misrepresentation, or mistake, or the evidence must be offered to 
prove the saine.^ In the absence of such allegation, parol evidence will not 
be admitted even in a court of equity.* Therefore a contract for the sale of 
land cannot be varied by prior or concurrent verbal agreement as to what the 
settler would do in consideration of the purchase;^ nor when subscriptions 
have been made to a common project, and the parties soliciting the subscrip¬ 
tions have made parol representations to the effect that men of great 
wealth will be connected with the enterprise, that great benefit, collateral 
improvements, and enhancement of the value of real estate will result,® or 
^Hhat certain materials will be used in the buildingor ^^that the rail¬ 
road to be built should connect with other railroads/^ though the route and 
termini might be shown.® So in a lease it cannot be shown that the land¬ 
lord made an agreement at the time it was executed to make improvements,® 
or that, under a lease that was to be null and void and not binding on either 
party if the lessee failed to pay his rent, it was intended to give the lessee 
an option to terminate the lease at his pleasure.^® 

If the purchaser had alleged fraud, misrepresentation, or deceit, a court 
of equity would doubtless have admitted the evidence, as was done in a case 
where a tenant signed a lease of a farm upon the faith of the owner’s parol 
promise to destroy the rabbits infesting it;“ and in another case where an 
inventor as an expert made false representations to a purchaser as to the 
value, merits, and utility of an invention.'® There are cases to the contrary 
where misrepresentations as to the validity, value and utility are held mere 
matters of opinion and therefore not fraudulent. Eepresentations as to 


^ Best's Principles of Evidence. (Cham* 
berlayne's ed.) 235. See Epigraph, Title 
page. 

2Q-rand Tower, etc., R. Co. «. Walton 
(HL), 37 N. E. Rep. 920. 

^Deloache 'o. Smith (Ga.), 10 S. E. Rep. 
436; Strong Waters, 80 JST. Y. Supp. 
64. 

^Brunson Henry (Ind.), 39 III. E. 
Rep 256; Groome 'o. Ogden City (Utah), 
37 Pac. Rep. 90; Custean St. Louis Land 
Co. (Wis.), 60 N. W. Rep. 425. 

® Custean u. St. Louis Land Co. (Wis.), 60 
N. W. Rep. 425. 

• Poddock Bartlett, 68 Iowa 16 [1885]. 


^ Gerner 'o. Church (Neb.), 63 N. W. 
Rep. 51. 

®Low ' 0 . Studebaker (Ind.), 10 N. E. 
Rep. 301 [1887]. 

® Lerch 'o. Sioux City Time Co. (la.), 60 
N. W. Rep 611. 

Hall Phillips (Pa.), 30 Atl. Rep.353. 
11 Morgan Griffith, L. R. 6 Exch. 70 
[1871]. 

1^ Hicks ' 0 . Stevens (Ill.), 11 N. E. Rep. 
241 [1887]. And see note, Best’s Chamber- 
hiyne’s Prin. of Evidence 230; Iowa Eco¬ 
nomic Heater Co. American, etc., Co., 
32 Fed. Rep. 735. 

1* 8 Amer. & Eng. Ency. Law 636. 
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facts on which the valuation, uierits, etc., are based are fraudulent if 

false/ 

Misrepresentations by a lionoxpert as to the legality of an instrument or 
the legal effect of it are not in general regarded as fraudulent so as to 
relieve one from the obligation assumed on the strength of such allegation/ 

If one is induceti to sign a lease by false statements by the owner that 
the building leased is fit for certain purposes, evidence of the misrepresen¬ 
tation may bo received/ kSo when it is alleged that certain stipulations and 
provisions were inserted in a contract by fraud, evidence of prior conversa¬ 
tions between the parties is admissible/ In general, when it can be shown 
clearly atid undoubtedly tlnit certain oral representations, undertakings, and 
promises, material to the subject-matter of a written contract, induced one 
of the parties to put his name to it, they may be shown by parol evidence, 
and the written agreement may be modified, explained, reformed, or alto¬ 
gether set aside by such parol evidence/ Such a casoisaBubscription con¬ 
tract in which it was falsely represented that another person named had 
made a similar subscription under the same conditions/ 

130, Independent Oral Agreements. — It must not be taken that the rule 
against showing a prior or conUmiporanemis parol agreement forbids parties 
making separate written and parol contracits at the same time and as to the 
same subject-matti^r. Any numbiw of indc^)endent contracts each having its 
own proper consideration may be made, smne parol and others written, and 
the parol contracts may mcalify, explain, vary, contradict, or multiply the 
written ones. The parol agreement may form part of the consideration 
of the written contract, or the written contract may form the considera¬ 
tion for the contemporaneous parol agreement, if the oral agreement is 
not inconsistent with the written agreement, and if there is evidence 
that the parties did not intend the written contract to be a complete trans¬ 
action. 

When oral agreernenta are made at the time written contracts are entered 
into, then they should rest upon a separate and distinct consideration; and 
when they have been arrived at they should bo regarded as distinct and col¬ 
lateral agraementa, and not a part of the written contract. Parol evidence 
will be admitted of an oral agreement entered into subsequent to"the writ¬ 
ten contract if the oral contract is supported by anew consideration, and the 
new parol agreement may become a substitute for the old one, or be an 
addition to it. If the new oral agreement has taken the place of an earlier 
written contract which has beem lost, oral evidence may also be received to 
prove the terms of the writtmi contract, 

A parol modification of the terms of a written contract, which was 


* 8 Amer. & Eug. Kticy. Law 6S6. 

^ Myers «. Ii(»m5alMich,25 N. Y. Bupp- 
® Van Alstyae t. Smith, SI N. Y. Supp. 

m. 


4Thudium v. Yost (Pa.), 11 AtL Kep. 
480. 

® Gcnior e. Church (Neb.), 62 NT. W. 
Hep. 51. 
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requirod to be in writing by tlio itatul «3 of frainln, ctiiiiiot liii «how!i in con¬ 
nection with the written ccmiriict. 

An iiitoraiting cmi\ illuntriiiiiig i!ii« rule, wiyi ii writion contract for the 
sale of real ontaUi. (bio of the {irovii4i«tni mm, tliat ii oortaln porHon ahonld 
8nr?ay the lantl Th^ niwvictm of thin jiiirttniliir iiiir¥oj«r not biiitig obtain¬ 
able, a verba! agroonuint wa^ iiiialo tii jiromiro iiiiotlkir, who tlie laiul^ 

after wbicdi tliii griyitor refiwtid t4i etiiifof ilio proiiiinon. In an action for 
the breach of tlie written eoiiinict it wiw Iitlil iliat tlm verbal alteration 
could not be iihowii, becmiwe «tieli alleriitioii reibieeit llie wlinki writtcin con¬ 
tract to II mere ferim! agreement for the wile of liiiitti4, which the slat- 
nte of frattd« provttlig tliiit mi iietioii eiiii tie iiiidtiliiineit/ Howofor, thii 
does not hold tliiit cMirtiiiii loritii a wriiltiii tsciiiiriiol eiiiititit bo wiiivod by 
parol agroiimcint.** 

Oral twidence w iiditiwuiblii to «Iitiw tliiit the iitini of performanca or 
complotioti WiW 01 tended or tliii diitti cliiiiiged by a iigreoment, 

whothor the coiitmat bn aimled or itiwtmled, tir tiftiii williiii or witlimit the 
itatute of fraudi,* iiiid it may to ilitiwii lliiil llin teritw of ii written con¬ 
tract, ofiti one within tlm itiitiilo cif friitiili, liato bttiii waifid or dis- 
chargid/ 

131, Smbseqmittt fremiti amst hi foiniid mpa a Coaiidiratlea,—A 
ooiisideraitioii without doiibt ii Itiiiipptirtiiteliciiiitrttcti to modify 

or rescind a written eoiilracit/ but it ii nut to toi iiiiileritcitifi lliat by ooniid- 
oration is niiant a inotiij cioniidtiration. Tliii ctiiirl will, if {iiiiiitilii, iitd a 
ooiisidsratlon to support proniiitii for uxlra work, iiitoiiittiti of liitiOp charips 
in the plans, aptoiiimtkiiii, ©to. If tti«r« tmtii kiiii ehmigm by th© owner, 
these may aiord iiiilcitiiil coiwiiltrattciit fcir an eitoiiiioti of time, or for 
titra reinufiiratioti, tifiii thotigli llici ©ipitwo Im iint toftiii iitcreiweth If 
the contractor Iim fmitnl tli© work mom iliflititill tliaii Ini iiiitifiipaled, It is 
an ei»y matter for him to allege ititoropreioiitiilioit <iii the part of the owner 
or his aiiginoer or areliiliict, iitid ** triiiii|i tip *’ a ekitn wliieli, howefiir trif- 
ial, may afford a eoiiiideration for a new agreeiiioiii mt the part of the 
owner, it toiiiig impiwiible tor the eotirl to witerlatii Imw nifteore lie may !m?e 
bean in bi» ekiiiw or wfiiit value it nmy Imte hail ml tlio tiiiw/ Bo whin 
a building toll batoro ii wm imifipletwli it todiig iliifiiiletl iw to wliathir it 
was III# ooiitraetor*« or owfiiir*^ fittili, It mm lieltl lliat the ijtteilioii of doubt¬ 
ful liability w« a sufflciiiit coiiiidoralitiii to iii{t|Mirl m it©w promiit by the 
owner.’f 


^ Bmott f, fltiiirj, 30 Vl. Hi IliWi 
* tlllt r. litiikf*. m If. Y. ill; 11 Amm. 
A Bug Eiify. Iaw 44«. 

*1? Amtr* & liif.ltwifJjaw 4#: Ltick- 
art f. (todiii, fitc,, iO ikl Wl; Morrill i, 
Coltlwiir. 8S ill 618. 

Am«r, A Eiicy, 44i. 
•Brueii i. Brown cT©i4, 15 S. W, Itep. 
♦ Bm 


^ llmrt f. tMummm. W Ilarh, (N. Y.) 
Hi; CWwriie e. Iliteillv, mpm; lliilmm 
t. IbsiiB, t iW; Wllfiii a Wtiite- 

« W. M, tif il mil Ckiiikf f. Mwr^ 
liltj* 70 III, iifIMTip 

t. Fwottia tWailt.)* 40 Fm* 
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Where a contractor was under a penalty (liquidated damages), to com¬ 
plete work, it was held that under a release of tlie contractor from the con¬ 
tract, a promise to pay for day labor, by the owner, was supported by the 
fact that the contractors could have abandoned the contract by paying the 
penalty, and tliey had incurred a detriment by keeping at work, which they 
were not obliged to do. 

The consideration may bo found in the mutual promise to annul certain 
terms or to n^scind the whole agreement and to then enter into a new parol 
agreement, the agreements on the one side to rescind being the considera¬ 
tion for the agreement to rescind and the now undertakings on the other 
side. That no new and extraneous consideration is necessary in ordinary 
construction contracts has been frequently held,* though there are cases to 
the contrary. 

^ Bee Bees. 09, mpra, and 660-668, ir^m. 
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THE maim and LIABILITIEH DF IIIDDEItN FDIt FFBLICJ WDEIC 

THE ADVEETIHEMEKT, IKSTlircTIil N TO IIIOOKliH, AKO EllltllH FOE PIW- 
E08AEH. EOEMAEITIEH, IIK<|r IICEM KNT5, ANH EEHTIilC‘Tli*NH IIIFUHEO OK 

IIIIlOKItH. 

132. Mod© of Intertog iato Cowitruotiott Coiitriioti.—In iltaiul)- 

jmtn of eoiwtrutsiioii iiiicl oonutruotioii otinirfiotn it will not bo tuHHmmuj to 
gohito thii prolimiiifirk!» of orgiitiixiition of or tif mnniringobiirttirs, 

or floating tha sfcottk. 'riioHii urn tliiit twiiiilly haus born iittoiiilod to 

before the engineer* areliitciet, biiildor* iiml ooiilriietor are eitlliMl ojam to 
lend their iiiwataneti. When ihti eoinjiaitj Iiiim been ereiiliiil iiiit! the Ffivi- 
legos, permita, griuit«* or fraiiehiKen hiifti been olitiiiiied* it m then that the 
serviciB of the induHtrial tdenient are mniglit.* 

When fin owner or eoin|)iiny etnittonjiliiioii tljo ereetioii of wtirku large 
enough to riiquiro thti ftiirvinoii of iin experieiined ntid skilled tneelifiniiT it ii 
a general |iraoiicto in thin eoittitry to invite iaiiiiriieturii to iiiiike titTew or 
proposali to do the work rtiqiiired at ii pfum iiiitiiiid. iiivifiiiiniw lire 

ioinithliig privatci* iwni ioiii to «indt jiprsoini only iw the owner or eoiiiiainy 
may doalre to do bii«intii« with; or they itiiiy tiikii the eliiiriietiir of jnihlic 
fiolicdttttions, or adfortkenieiiti for jiro}Himilii. 

The iuitruetioiw, ei|daiiiiiioit«» and of the iermi and ijieidf!- 

ciitioni attiinding aiieh iiogotiiiticiiin iiro friif|iitiiitly of eoipidoriilile iftifior- 
tancjo and O0ni{msi, wltitdt fmrtioi to the ttoiitraet iiiiti their iigeiitii ^honld 
understand. The iie-ts and oiircnnoniwi iiticindiiig tlir^ft iit*gotiiiiton« iirko 
from thfi desire of the owner or iirojirietor to retiiiii the iirivilege of creating 
and oomjdeting the iHmfriiet. 

The lotting of a large ■coiiitruction coiitract liofis iwi differ greatly in 

*Tli« iiigARlug ttid reittiiilrig of ili«* iimfrisliaiiil perffcm of ilof eiigiarer or 
arcMtiaT, and the relallom and diitle« rreHlc'ti ilieir rfiiiitftet of ewi|iliiyfiiifni, will b© 
diicuweti in a later elia|»ier. ^ Fan iV., iVi/m, 

ISO 
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principle from the bartering and selling of every-day life. Before two 
parties can enter into a contract they must come to terms, that is, they must 
have a common uaderstanding of the terms of their agreement * This is 
essential to a binding contract. The usual way of entering into a contract 
is by one party stating certain terms and the other party assenting, both 
parties agreeing to be bound by those terms. The formal declaration of an 
agreement to abide by the terms proposed is not necessary. Wheti tlie 
statement of terms takes the form of an offer, and tlie assent that of an 
acceptance of those terms as made, within a reasonable time or before tiio 
offer is recalled, such offer and acceptance constitute a binding contract. 
This fact, that a contract can bo created by the simple act of accepting an 
offer, has been a prime factor in establishing the ceremonies that precede the 
execution of a construction coiitract. Neither the proprietor nor the con¬ 
tractor, the seller nor the buyer, desires to make the initial offer. Each 
wants to make an agreement or bargain which is to his best iritorest, and 
whoever makes the offer sacrifices his chance of getting anything better 
than he himself has offered. If his offer is ac^cepted, the contract is com¬ 
pleted; while the party to whom the offer was made may declitie and solicit 
other offers. In evt*ry-day business affairs this gives rise to forudng and 
aoumling to determine who shall commit himselC to the terirm of an offer. 
If it be a horse to sell, the seller will want the purchaser to make 
him an offer, and the buyer will want the seller to name a price, ''idle 
buyer wants to buy at the lowest price, and he km>ws that if he 
make an offer it may be accepted, which closes the bargain, and he may have 
paid more than he need to have paid had he known the mind of the seller. 
The same principle prevails in larger transactions, but there are several 
bidders usually for each (U>ntract, Proprietors having work to be performed 
insist upon receiving offers instead of making them. This is eminently 
Just, for it reffuires the party to prepare and make the offer who is best 
qualified to undertake it. A skilled mechanic with a large experience in 
contracting and building can ctertainly better determine the proper cost of 
an undertaking, and should therefore be the one to offer terms by which he 
will undertake the execution of a contract for such work. Under these oon- 
ditioiiH the present system of inviting proposals has become universal Pro¬ 
prietors and corporations having work to be done have found it to their 
advantage to insist that it m their Just privilege to invite offers or proposals, 
not from one emitractor but from several 

By annoumdng that several pn^powds will be received, and that the pro¬ 
posal will be {iccepfinl which is most advantageous to the proprietor, con¬ 
tractors desirous of securing the work are induced to make close estimatos 
and thus give to the party inviting the offers the benefit of competition. 
Tlie contracts for all private works of importaiice, and for nearly all publia 


^ Bees. $upra. 
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works are oiiterod into only after these pruHininary negotiations. 'I’ho invi¬ 
tations to make offers is called the adveriixmnt’ni for jiroposals; the offer 
itself is callod the propoml, tander, or hid; tlie aceeptjuioe of the offer is the 
awardint) of the contract, and tho coin{dction of the (rrrmoni/. 

'I'ho fact that a proposal or bid is hut am offer slaould not bo lost sight of 
however rnucdi it is enahroudod with instructions, restrictions, and ooudi- 
tiouH, aind that tho advertisement is nut in general an offer, but an invita¬ 
tion to (iojitractors or builders to niakts offers.’ 

'I'ho aict or charter of mainy publit; orgaraizatiotis roapiirea thait tho work 
bo aulverlisod and proposals solicited from the public. 

'I’lio advantages of this system of letting work are twofold. (1) If 
honestly carrieil out by both parties, it gives to the owner the benefit of close 
competition, and (U) tho privilege of aoceptiiig tho pwpemal if tho offer is a 
good one, or of declining it if it is unreasonable. By inviting proposals the 
owner retains the privilege of assuming the contract obligation to himself, 
while the contractor in making the proposal may have the obligation of a 
contract imposed upon him by tho more iniceptanco by the owner of his 
offer in the same terms in which it was made. An tiffer plus an acceptance 
makes a contract, the obligation of wliitdi catmot be escapeti. An offer may 
be recalled or revoked at any time before it is accepted, but not afterwards. 
To prevent bidders from recalling their offiw, bidditrs are usually required 
to accompany their proimsals with a certified chock, which is forfeited if the 
offer b revoked. 

The advantage of competitive bids for work cannot bo overestimated if 
they are honestly mad© and the cojitract cotmcientiotisly awarded to the 
lowest responsible bidder. 

To get such proposals as can bo compared they should one and all be 
made from precisely the same data, and with the same means afforded to 
idl for observation and study. A word or a wink that tejuls to give one con¬ 
tractor the advantage over another is an evil praotice that undermines the 
whole system, and is an injustice to the owner and to all the other bidders. If 
discovered, It affords a ground for attacking the contract awarded upon such 
a bid, and may result in the contnudor losing all that he has earned. 

133. The AdverUsement or Hoti<» to Bidders -Invitation to Coannudors 
and Bnilden to Make Bropoula 

.IMPROVEMENT. 

l*K0J>0»An8 VOR IIUn.JHNO. 

. Knifimfr'» Offift, 

.... Hrottdtmy, Now York 

mu.. 

“SBAJ.KO Bins foR Propohaw] for the construction or erection 
or for furnishing ail tho labor, tools, appliances, etc., and matoriab 
necessary to build, to erect, and to do all the.. and to com- 

* Lloyd's Law of Buildings (!)d eti.). ft «l: Forster «. Uimao. 84 Md. 8!U. 
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ploto a certain .... [tiam« of structure or work].... at Or on .... [name of way or 

stream) ... .in the town or city of., county of....., state of 

., are invited, and will be received at the office of., 

engineer or architect, or at the office of the Board of Commissioners of 

the I’uhlic Works, City Hall, city of., state of., until 

.o'clock.... M. of.day of the week.the... .day of., 

181).., at which place and hour the bids will be publicly opened and 
read 

“ 'I'lio bids will be compared on the basis of the engineer’s estimate of 
the materials aJid work to he done, which is as follows: 

Items, [(/|.r/;J.[ft]., oto. 

“ Tlie work is to he commenced within... .days after theoxecution of 
the contract, and to he continued with regularity until completed, which 
must he before the-day of.. 189.. 

“ 'I'ho amount of the bond remiired ifor the fulfillment of the contract 
will be till) sum of. .. thousand dollars”; or, “The security required for 
the fullillmontof the contract will be_percent, of the contract price.” 

“ 'I’he contract will bo awarded to the lowest responsible bidder with¬ 
out reserve”; or, “'riie right to reject [any and] all bids is reserved 
if the engineer, architect, commissioners, or board shall deem it for the 
best interests of the company, city, or state. 

“ Ueneral instructions for bidders, blank forms for proposals, plans and 
specifications and contract forms, and all other necessary information 
may be hud l^or obtained] at the office of the engineer or architect, 

.Street,.. 

"Higned. 

"Dated.” 

134. The Tom of Advertisement to be Adopted.—In adopting the forms 
here presented for the letting of construction contracts the author has 
adopted what seems to boa rational subdivision, and one that does not depart 
materially from established forms in use on public works. Advertising 
is oximnsivo, and neitlier individuals, companies, nor the government can 
afford to publish full and explicit instructions to bidders in the general or 
technical poriodi<mls. 'I’lio advertisement need, therefore, contain only 
general information such as shall enable a contractor to determine if he 
would like to undertake the work. It should describe the character of the 
structure, work and materials required, its location, the magnitude of the 
undertaking, when it must beeommouced and when completed, the amount 
of security reijuirod, whether or not the lowest bid will be accepted without 
nisorvo, the last day on which the bid will bo received, whore further infor¬ 
mation may be secured, and who are tlio parties that invito proposals; and if it 
he public work, the attontiou of the bidders should be invited to the act of 
congress or of the legislature, or to the ordinance, under which, or by virtue 
of which, the work is undertaken or authorized or by which it is controlled. 

This information is ample to advise a contractor whether the job is 
in his lino, whether it is within his capacity as to tlio execution of the work 
in the time named, whether he can furnish bonds and has time to make a 
careful estimate, and finally, wlnsther he will compote for and undertake 
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the work offered by the parties, and under the supervision of the engineer or 
architect named. These facts determined, the contractor will apply for and 
receive full instructions for bidders. 

When the law provides that the terms of all contracts shall, before they 
are entered into, be approved by the board of estimate and apportionment, 
and another section provides that the commissioner shall have, power to 
make contracts on certain conditions, and provides that he shall advertise 
for proposals to perform the work ^^in such manner and on such terms and 
conditions as he may prescribe,^^ the terms and conditions referred to 
in the latter section are merely those which the commissioner deems it 
necessary to put in the proposals, and not the terms and conditions of the 
contract, but that the terms and conditions of the contract to be made must 
be approved by the board of estimate and apportionment.' 

135. As Regards the Advertisement or General IJotice to Bidders.—In the 
absence of special requirements, boards of commissioners have authority 
to designate the official newspaper in which advertisements and notices shall 
be published, but such designation cannot continue for a longer period than 
their term of office, so as to bind their successors in office. “ 

The requirements of a statute prescribing the mode and time of advertis¬ 
ing for bids are mandatory, the compliance with which is a condition prece¬ 
dent to the power of a municipality to enter into a valid agreement in respect 
thereof. * If it be required by statute, ordinance, or resolution that the ad ver- 
tisement be published in designated newspapers, the contract will be invalid 
if it is not published in all such papers and strictly as required by law or 
ordinance.It has been held, however, that when the statute requires work to 
be advertised in a newspaper for three weeks, but the ordinance of the city 
ordering the improvement provides for publication in two papers, that the 
proceedings are not rendered invalid because it was advertised in only one 
newspaper ; ® and a certificate of publication stating a thing has been pub¬ 
lished five times^' does not show that the statute requiring it to be pub¬ 
lished for five successive days was complied with.® When the paper desig¬ 
nated suspended after three publications of the four required, a publication 
in another paper for the remaining week was held insufficient; ^ and where the 
designated official paper had ceased to be the official paper before the last 
insertion of the notice, the notice in it was held insufficient.® If it is pro¬ 
vided that notice may be given by posting in lieu of publication in a news¬ 
paper, an insertion in a newspaper for a time until the newspaper is sus¬ 
pended, and a posting for the balance of the time, is insufficient;" but where 


1 People V. Waving (Sup.), 39 K. Y. 
Supp. 193; Lynch v. Mayor, etc., STJST. Y. 
Supp. 798, duiinguiahed. 

^Shelden Fox (Kan.), 29 Pac. Rep. 
769 [1892]. 

® McCloud u. City of Columbus (Ohio 
Sup.), 44 N. E. Rep. 95. 

^Taylor v. Lambertville, 43 N. J. Eq. 


107; 16 Amer. & Eng. Ency. Law 821. 

^ Connersville v. Merrill (Ind. App.), 42 
R. E. Rep. 1112. 

® Chandler People (Ill.), 43 N. E. Rep. 
590. 

^ 'Kownsend v. Tallant, 33 Cal. 45. 
*BjiRey ' 0 . Lavitt, 12 Me. 378. 
s Falkher tj. Guild, 10 Wis. 563. 
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the designated paper was merged into another, taking the name of. the latter, 
it was held sufficient.' If certain public officers are required to designate the 
papers in which notice shall be published, and they fail to do so, a publica- 
tion in all the papers from which they could have selected is good.* 

When an officer has discretion he may designate a paper not published in 
the state.® If the notice is to be published in a newspaper, it should be a 
secular paper of general circulation, printed in the English language and on 
a week-day. If printed in a supplement to a newspaper, it should have the 
same circulation as the newspaper itself/ A mere advertising-sheet has been 
held not a newspaper.® 

The place of publication is not where a newspaper is printed, nor where 
it is sent for distribution, but where it is first given to the public for circu¬ 
lation.® A requirement that the notice be inserted in a paper “ printed in 
the county is not complied with by inserting it in one published in 
the county, but printed ” elsewhere." A city paper must be published 
and circulated in the city.® 

If it is required that printed notices be posted up, a publication in a 
paper is not sufficient. * A court-house and a schoolhouse have been held 
public places, but it seems not necessarily conspicuous places.'® If the 
charter or act require that a notice be published for a certain length of time, 
and the period of publication is one day short of that required, it will 
be fatal to all subsequent proceedings." 

If the statute require that the work be advertised for a certain period 
prior to the letting of the contract or to the opening of the bids, the failure 
to so advertise will invalidate the award.'* 

A mistake in an advertisement that is unimportant does not vitiate the 
proceedings so as to require a readvertisement for proposals, in the absence 
of any allegation that any one would have bid more than was bid if the 
error were not ihade. It was so held when three of four newspapers 
printed correctly the date on which the proposals were to be received, 
while the fourth paper named a day and date that was impossible.'* 
Authority by a city council to a clerk to issue a notice for bids is not lost 
because the clerk made a mistake in his attempt to publish it, if there is no 
evidence that any one was misled or harmed thereby." When the charter 


^ Sage v. Central R. Co., 99 IT. S. 334. 
® State 'o. Gloucester Co., 50 K. J. Law 
685; and see People v. Chill (Sup.), 39 H. 
Y. Snpp. 372. 

® Mopley D. Leophart. 51 Ala. 587. 

^16 Amer. & Eng. Ency. Law 822. 

* Tyler ij. 3owen, 1 Pittsb. 225. 

* Le Roy v. Jamison, 3 Sawy. (U. S.) 269, 
" Bragdon v. Hatch, 77 Me. 433. 

8 Haskell Bartlett, 34 Cal. 281. 

* Kretsch 'd. Helin, 45 Ind. 438. 

16 Amer & Eng. Ency. Law 820. 

State V. City of Bayonne (H. J.), 8 Atl. 
Eep. 295 [1887]. 


12 Re Pennie, 108 K Y. 364!; Burke v. 
Turney, 54 Cal. 486; and see Baltimore v, 
Keyser rMd.), 19 Atl. Rep. 7()6, in which 
case a bid was accepted which was re¬ 
ceived six minutes past the time, and one 
properly deposited was rejected because 
the officer to whom it was delivered was 
late. See also People tJ. Yonkers, 39 Barb. 
(N. T ) 266. 

1® Appeal of Gilfillan (Pa ), 22 Atl. Rep 
593 

Gilmore D.TJtica (K. Y.), 29 N. E. Rep. 
841. 
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requires that special ordinance ordering the work to be done shall he 
passed before a public improvement is made, and a general ordinance has 
been passed which declared that the council shall order the construction 
of the improvement proposed, and directed the engineer to advertise for 
bids therefor,^^ it was held that the fact that bids are advertised for before 
the special ordinance is passed will not invalidate the proceedings/ 

Usually all preliminary acts and resolutions are held conditions prece¬ 
dent to taking final steps to letting the contract/ 

The posting of a notice from 9 o^clock a.m. of the first day and which 
remained posted until 4 o^clock p.m. of the fifth day was held to have been 
posted five official days/ An advertisement stating that bids would be re¬ 
ceived up to a certain hour on Saturday, September 19,1875, when the 19th 
was Sunday, was held an unimportant mistake, the notice being otherwise 
sufficient as to time/ 

When it is required that the board of public works should advertise, an 
advertisement issued from the office of the board signed by its president, 
and stating that a satisfactory bond must be filed with the board, was held 
sufficient/ 

136. Instructions to Bidders—Work is Undertaken by What Authority 
and under What Restrictions. 

PUBLIC WORKS,. 

.IMPRO YEMENI. 

PROPOSALS POR BUILDING. 

. Engineer's Office, 

.... Broadioay, New York City, 
.. 1897. 


GENERAL INSTRUCTIONS POR BIDDERS. 

'^This work is undertaken by virtue of {or in accordance with, or in 

obedience to, or to conform to, or to comply with) ordinance.. 

(act of legislature, the act of.^incorporation.. or 

under the charter of the city of. . or the .company, or acts of 

congress) approved the_day of., 189.., under which act (or 

charter, or ordinance) this improvement is undertaken, and to which 
the M-ttention of bidders is especially invited. 

The attention of bidders is also invited to the acts of congress 
approved 1885, as printed in Vol. 24, page 414, U. S. Statutes at Large, 
which prohibits the importation or immigration of foreigners and 
aliens under contract or agreement to perform labor in the United 
States or territories or the District of Columbia. 

The attention of bidders is especially called to the provisions of 
legislative act, chapter 277, Laws of New York of 1894 ; and act chapter 
413, Laws of New York of 1895, relating to the dressing and carving of 

* City of Springfield Weaver (Mo. Rep. 794. 

Sup.), 87 S. W. Rep. 509 ; Keane v. Cush- ® Kiieeland tj. Furlong, 20 Wis. 487. 
ing, 15 Mo. App, 96, disapproved. * Case v. Fowler. 65 Ind. 29. 

* Corsicana v. Kerr /Tex.), 85 S. W. * Beniteaut?. Detroit, 41 Mich. 116. 
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stone used in New York state work; and also to the provisions of act 
chapter 622, Laws of New York of 1894, relating to the hours of labor 
atid rate of wages, and to the employment of citizens of the United 
States/^ 

137. Necessity for Eestrictions and Kegulations.—Public work is usually 

authorized by an act of congress or of the legislature of the state, or is 
undertaken under a charter or franchise bestowed by the government. 
The fa(d that it is public work implies that it is for the benefit of the pub¬ 
lic, and that public interests are involved which must bo protected. 

To secure competition and prevent combinations and conspiracies tend¬ 
ing to favoritism and to defraud the people and the govcu’nmont, it is there¬ 
fore usual to incorporate into the act or charter a clause requiring the work 
to be advertised, bids solicited, and the contract awarded to the lowest 
(responsible) bidder. 

138. The Eequirements of the Act or Charter are Imperative.--When 
such an enactment has boon made, it is not directory merely, but it is 
imperative in the requirement that specifleationB shall be prepared and 
published, the work advertised, and the contract awarded to the lowest 
bidder.^ Tiie law is interpreted strictly, for when in an act the legislature 
declares that a board of public works may advertise for proposals, etc., 
it has beau construed to mean that they ^^shalP^ advertise for proposals;* 
but in another case und(‘r a statute which provides that a board shall have 
control of tlie construction of improvements, atul that it may advertise for 
proposals and niftj/ accept or rejecd any pr(q)OBalB, it was held discretionary 
with it to advertise or not as it might elect.® * 

When there are two Bectit)n8 to an act, one of which provides that the 
board of superviHors must^^ contract for publishing the delinquent tax list 
with the lowest bidder after ten days^ notice of the lotting of the contract, 
and the other requires the tax collector to piiblisli the delinquent list by a 
certain date, it was held tliat, on failure of the supervisors to contract for 
publinhing the list, the tax collector was not authorized to do so."* 

Under an mst whicli gave an election to commissioners either to carry on 
the works by tlmir own engineers and with labor employed and materiale 
furnished by themselves, or to let out the whole or parts of the work by con¬ 
tract to tlie lowest bidder after advertising in the newspaper for proposals, 
it was held that, the commissioners having elected to let the work out by 
tlie latbn- method, they must give it to the lowest bidder, and a contract 
awardcil to one wlm was not the lowest bidder according to the terms and 

* Bmver p. Thu Truiiees. 19 Ohio 8t 07, 25 N. Y. Bupp. 50, 5 Mlsc. Hop. 80; and 

mtd MmM eiM: Dallas a. Ellison (Tex.), Banta €mz CJo. Heaton (Oal.). SB Pac. 

SOB. W. Hi‘|k 1123; (Iraene «. Mew York, Hep. 098; Bmeltzer Miller (Oal.)» 45 

1 Ibui ' N. Y. I 24. Pact. Eetp. $04. ^ _ 

9 MeBrlftn drawl Rapids, 50 Mich. 95, ^ Bmeltoer v. Miller (CaL), 46 Pac. Rep. 

» Fllwerald ». Walker (Ark.), 17 B. W. $04. 

Rep. 70$ [1^1]; and sm People Bulfalo, 

* Bm Sees. 50-65, mpra. 
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specifications advertised and proposed, was unauthorized and void.' When 
commissioners, by a single vote, have once elected the manner in which work 
shall be done, their power of designation is gone."* Bids for public work need 
not be invited unless it; is expressly required by statute, charter, or ordi¬ 
nance.^ The provisions of a city charter requiring contracts to be made upon 
advertisement and sealed proposals have been held not to apply to contracts 
by the commissioner of public works for public work authorized by special 
enactment.^ The improvement of a public park belonging to a city has 
been held not a public improvement within an act requiring the city to ad¬ 
vertise for bids for work and materials for public improvements." If the 
provisions of the law be not carried out, and a contract be awarded in a 
manner contrary to the express requirements of the statutes and charters of 
the city or company, the irregularity may be set up as a defense to the 
action on the contract.® 


Contracts by a municipal corporation, a county, or the state must be 
within the act creating them and within the privileges and powers of their 
charter, constitution, or organization, or they are void, and the contractor may 
recover nothing for his labor and materials. The statutes are obligatory and 
not merely directory.’' 

If work has been done under a contract which is void for having been 
entered into in violation of an express provision of the statute law or the 
charter, constitution, or ordinance, the contractor cannot recover for the 
work done or the materials furnished: not on the contract, because the 
contract is void, which is equivalent to saying there is no contract; and not 
on an implied contract or quantum meruit, because there is nothing from 
which to imply a request to do the work except in the manner required by 
law; or by request of the public officer who assumed to make a contract 
which is null and void, not having the necessary authority.®* 

The requirements of the act that, before the awarding of any contract for 
any work authorized by the act, the city council shall invite sealed proposals, 
and shall award the contract to the lowest bidder, apply to every contract 
authorized by the act, irrespective of the character of the work to be done, 
or of the mode in which the expense is to be paid.® If the charter provide 
that no contract shall be made for any public work, or for any supplies for 


’ Dickiuson City of P., 75 N. Y. 65 
[1878]; Bigler tj. Mayor of Y., 5 Abb. 
K. Cas. (K Y.) 51. 

® Bigler ' 0 . Mayor of N. Y., 5 Abb. K. 
Cas. Y. )51; People t?. Board of 

Improvement, 43 N. Y. 227. 

* Cummings v. Seymour, 79 Ind. 491; 
Kingsley v, Brooklyn, 5 Abb. N. Cas. (H, 
y.) 1 ; Yarn old v. Lawrence, 15 Kans. 
126; but see Adamson v. Hassau Electric 
R, Co. (Sup.) 33 N. Y. Supp. 732. 

* Greene v. Mayor of K. y 60 N. Y. 
803. 


* Walsh Columbus, 86 Ohio St. 169. 

® Many cases cited in 15 Amer. & Eng. 
Enoy. Law 1091. 

Evans on Agency 211, 212; 15 Amer. 
& Eng. Ency. Law 1084^5 and cases cited ; 
Young f). Mayor of Leomington, L. R. 8 
App. Cas. 517 [18831; and see Smith v. 
New York (Sup.), 31 "K. Y. Supp. 783. 

® Bonesteel v. Mayor, 22 N. Y. 162; and 
many cases in 15 Amer. & Eng. Ency. Law 
1085. 

* Santa Cruz Rock-Pavement Co. t>. 
Broderick (Cal.), 45Pac. Rep. 863. 

50-53, sup*a. 


* See Secs. 
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the city, and no such work or furnishing supplies shall he commenced, until 
the contract therefor has been approved by the council, all contracts must 
be submitted to the council for its approval or disapproval, without regard 
to auxiliary and supplementary powers to contract conferred upon commis¬ 
sioners, boards, and other officers.* 

It is imperative that a contractor exercise every precaution to have the 
contract in accordance with the law, for although the city officials may 
bo honest and honorable, and the city be inclined to meet his just claims, yet 
any person interested, as any taxpayer, can objecit and have mandamus issue 
against the city to prevent a recovery for anything that has been done under 
an illegal contract.* 

139. Instructions Should Give All Necessary Information to Bidders.—Any 

irregularity in the proc^eodings directed by the act or charter by which the 
work is authorised to bo observed may avoid and destroy tlie contract. 
Therefore when public work is required to be let to the lowest responsible 
bidder upon noti(^o of the work or material required, such notice should give 
all the necessary information to enable parti(‘8 desiring to bid to make 
estimates. Eesort cannot be allowed to mere verbal explanation to ascertain 
substantially all that is contemplated to bo done, as that might lead to favor¬ 
itism and other mischief intended to be avoidcnl by the statute.* 

If a charter provide that Ix^fore pro(H‘oding with any proposed public 
improvement the detailed estimates of the (‘.osis of such work or improve¬ 
ments shall be made, and if the city ordinam^c provide that the owner 
is entitled to notice of the intended improvement, a contract made without 
any estimate of the cost and without proper notice of the improvement 
is illegal and not binding. The pro(UKxlings are void, and the collection of 
a tax levied to pay for the improvement may be properly enjoined.* If the 
act or chartt^r requires public notice of proposals and that the contract be 
awarded to the lowest n^sponsible bidde^r giving adequate security, and 
security be furnished by the lowest bidder, any contract not in strict compli¬ 
ance with the law or charter is unauthorized and void.'* f If the act requires 
that a certain number of days^ notice be given of the time for the bide, it is 
mandatory and must be complied with.^ The illegality can be pleaded in 
defense to any action on a contract which has not been made strictly as 
required by the law * 

1 Vonmifm Oouiadl of Detroit Public ® Boerd «. Gillies (lad.), 88 N. E. Rep. 
L. C/omot.of Dt'troitCMIeh.K 59N.W Hep. 40. 

People ® Wario^ (8up.), 89 N. Y. ® Dillon’s Music. Corp'ns, % 466 (4th 
Supp- 198: (tffd me Alford v, Dallas (Tex.), ed.), and earns cUed; McDermott Board 
85 H. W. Hep. HIO, of Jersey Clity, 28 Atl. Rep. 424; Bhaw v. 

* Llttl(*r e. Jayrjc. 124 Ills. 123 [18891 Trenton, 49 N. J. Law 889; States. Oun- 

* Mills f) City of Detroit (Mich.), UN, ningham (Neb.), OON.W. Rep. 485; Ileidle- 

W. Itep. H97. * burgh Bt. Franeis Co , (Mo,), 12 8. W. 

^ In r«EagcT, 46 N. Y. 100; Maxwell Rep. 914 [1889]; Littler v. Jayne, 124 Ills. 

Btamlaus, 58 Cal. 889; P«'ople Gleason. 128 [1888f; Ditdtirmon v. Poughkeepsie, 75 
121 N. Y. 681 [1890J; Bmith t>. Mayor, 10 N. Y. 65 [18781; Davenport v. Klien- 
H. Y. 504. scbmdt, 18 Pac. Rep. 249 [1887]. 

*Se4 Secs, 177, 178, infra, fSm Bees. 188, 184, supra. 
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When the statute required good and sufficient security for the perform¬ 
ance of the work/^ a contract given to the lowest bidder without requiring 
good and sufficient security is not legal, and the contractor cannot 
recover for the work when done, it not having been accepted or used.^ The 
neglect to insist upon security is not material where the charter provides for 
" good and sufficient security, as required by said board/'’ it not appearing 
that the board required any security.^ 

When the laws require that certain work be let or franchises be sold, such 
statute requires that the transaction be on a cash basis or for cash, and an 
offer to pay percentage of the gross receipts, or to do or provide any other 
thing, in consideration of such a'franchise, cannot be considered/ 

140. There Must be Competition, in Compliance with the Statute or 
Charter.—The power of the city to make contracts is limited and can only 
be exercised in the manner prescribed. There must be competition before 
a contract can be awarded.^ 

If a charter provides that the contract be given to the lowest responsible 
bidder giving adequate security/’ officials authorized to let the contract may 
not arbitrarily reject the lowest bid and accept a higher bid without facts 
Justifying it; there must be facts tending to show that the lowest bidder was 
not responsible, or at least some pretense to that effect. ^ 

Canvassing by the engineer, or permission by him to the contractor to 
alter the bid where the proposals have been referred to him for calculation 
and comparison, or any acts by which one bidder who was not the lowest 
bidder is made to appear the lowest, will render the contract void and unau¬ 
thorized.® The making of a contract at different prices, and according to a 
different classification of the kind of work, and with new and material clauses 
inserted, which were not offered to the other bidders, will destroy the obliga¬ 
tions of the contract and render the contractor's rights thereunder null and 
invalid. He cannot recover for what his work is reasonably worth. 

A contractor should insist upon the contract being executed in the same 
terms and according to the plans and specifications upon which he has made 
his bid, and whether to his favor or detriment should be no excuse for his 
not requiring it. Engineers and commissioners will realize the great detri¬ 
ment they may cause their favorites and friends by seeking to benefit them 
or favor them to the exclusion of other competitors. The law is well settled, 
and anything which does not fairly and fully satisfy the requirements of the 
statute, and does not secure to the state or city the full benefits of the com¬ 
petition which is sought, may render the contract void and not binding upon 
the city.^ 


^ Mackey Columbus (Mich.), 38 N. 
W. Rep. 399 [18881. 

* Carey «. East Saginaw (Mich.), 44 N. 
W. Re]^. 168.’ 

* Thompson Board of Supers (Cal.), 44 
Pac. Rep. 230. 

*Shaw «. Trenton, 49 N. J. Law 339 


[1887]. 

«People V. Gleason, 121N. Y. 631 [1890]. 
• Dickinson v. City of Poughkeepsie, 75 
K. Y. 65 [1878]; Smith v. Mayor. 10 N. Y. 
504. 

Dickinson v. City of Poughkeepsie, 75 
New York 65 [1878]. 
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141. Public Officers cannot Legalize nor Ratify Void Contracts.—-Siicli 
contracts are not merely voidable ; they arc void and cannot bo made valid 
by subsequent acts of the city or its ofliciaLs.^ Nothing is added to the 
legality of a claim under such a contract by the common council auditing 
and allowing it, for they have no Jurisdiction so to do.® Though the 
contract was let to one who was apparently, but not in facd, the lowest 
bidder, it cannot be made binding upon the city by acceptance of the 
materials or by ratifuuition by an officer or otherwise, t^xcept in tlu^ form 
prescribed by law.® Nor does tlie auditing oi‘ siudi a claim by the board of 
audit stop the city from denying liability on the ground of fraud in the 
making of the tamtraet.* A contract let when the appropriation for the 
work was insufficuent, is not ratified by a Hubstupumt u[)pr()priati()n/ 

Where the charter recpiires that, before any improvement shall be 
commenced, tlio city council shall pass a resolution ordering the satm^ to bo 
done, the coumfil cannot, after the improvement has been completed, pass 
an ordinance ordming the same to ho done, so as to remler an asst^ssment 
therefor against the property owners valid." And when an acd provides 
that ^^no person sliall ho employed or permitUul to teach in any of the 
public scliools of the state, * * * in not the holder of a lawful 
certificate of qualificatiou or permit to teacdi, any contract made in 
violation of this section shall be void it was held that wlnn’O a teacher 


is employed who does noi liold a tun’tifieaie, tln^ subsc'qnent pnnuirement of 
such certifujato does not rmub'r the ctontract of cunployrmmt valid.’ If a 
city charter provides that a cdty is not hound by any (‘.ontract unless author¬ 
ized by an ordinance and in writing, (ifluun's of the city (mnnot hind it by a 
contnmt not in writing.” A re-awarding of the eontrac‘.t by the common 
oounoil over the veto of the mayor and without any qiumiion or ohjtHition 
that tlje lower bids were formed and made by responsible parties, does not 
make it any nioro valid.® 

When contracts are refpiired to bo let to the lowest responsible bidder 
and appro vchI by the governor, and an act makes the payment or acceptance 
of money for refraining from bidding a misdemeanor, ami the criminal 
code imposes a punishment a conspirac^y to prevent bidding, a lotting 
to a firm, which is formed for the purpose of preventing bidding, some of 
whose members have been paid by the others for refraining, is void, not 


* Dillori’M BItmle. Corp’rta (4tli cd), § 
4SS. nnd emm riisd ; N e! r. mn AnUHiio 
(Till), n B W. liep. nni Hnnui (Vnz 
ruv. Oo. t. Brotierick (Cal.), 45 Pae. Hep. 
865 

Pcioplat Gleasrm. 121 H Y CI51 
dkimgukhlmi K. E Gas L. a. Dean 
nelly, 95 N. Y. 557; Ariua r. Bpcdaiie 
Wfish.). Pae. E«p. 1065: CoraVn ij. 
l(»yUt, 9 Ind, 206, mtnl 6H Am. Be?’, 
295. nn(li k Eng. Etirv. Law 564. 

»Nelson City of Ne\^ York (N, Y. 
AxmX 29 N. lien. B14: aMrtrdna 6 


N Y. Suijp. OHH. 

^ Nelson City (»f New Yewk, anpm. 

® Imiianapol a t) Wane (Itul.), 42 N. E. 
Hep 901. 

« BmOiley tJ. <9ty of q'aeoma (Wash ), 
57 Par. Hep. 441; me Kllia Cle¬ 
burne (Tex ), 55 H. W. Hep 495. 

^ H Hun r r, Bh(4(l(m Hchool Dist. (N. 1).), 
59 N. W. Hep. 1055. 

» Arnot f). City of Spokane (Wanh.), 63 
Pile He}». 1063. 

^ Peoples. Gleason, 121 N. Y. 631 [1890]. 
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being a letting lt> tlie Inwest liiilfler williiii lli*» iiimtiiiig of tlm ccmititntion, 
aiul altluiugh llin noiitnni k iipiirnfrtl bj ttiu giivtiriinr ii«ti by iiii eipert 
printer ajipciiiiiud wider the net, iiiitl wiiliiii tliii iimiiiiiiiiii price tlxecl bj it. 
An aiiiwer aiittiiig iip m Ciifiibitiiilitiii m tliii fnriit of m tlrin to pnifcnt com- 
ptitifcioii in bidding, lliiit llie liiib were iiiiwle tiiiil cinilriicta iinkired into 
pnrauant to tliiit piirptw, aiHl thiii ceiiiiiii of the ctiiiii|iiriit<ira piiiit certain 
others for uiiteriiig into the ciimbiiiiititiii, in iiilliciciiliy njiccifk on general 
dtnmirrtn*; tlin prciiiinplitnt iiriniiig from fiictn tliiii the ctifinpiraters 
would otlicrwiiii liavii ttoiiiptdittl iit tint bifidiiig. Idiii itiiln not citcip{Miii 
by jicda of thi ocmiiiifetoiit^ri of piitilit! coiitriicli dwiiti tin tliti fiiitli of the 
fiilidily of tliti letting |tr<:ijiidieinl In iltii liriti/ 

142 * The Lifisktnre »af Ritt% itinj ratify 

m eontraefc intarcicl into by i% iiiitiiicipii! rorpiimlitui fur ii piibiic purpose 
which wiii idim idrm and Yoid, iiinl tlitw rentier it tiilid liiul liiiiditig. Such 
a ctiiitriiot hafiiig licmniini fiilid by ii later oiiiicltiicni, il in mil iiffi»ntctl by a 
still liittsr iict which napiircd ctirliiiii oilwr ftiriin* iitid ciiri.iiiiiiiitfi which had 
aot be® It coin pi led wiitt/ 

Ijiigi«hifcifti tiiiiictitiiiiit will Hill kt litild a rtiliflciilitiii of illegii! iicti in the 
perfortitiiiice of work itiiiiiithnriiwl by ii prof icitiii net tiitloii thii iiitontioa 

10 to ratify ii appiirciit iiml licyiiiiti utmitkiii.* A Iiiler fuiia.dnifrtt authori- 

*ittf the Orotoii iiijtiiidiicl btiiird ** t«i»t*ii«trttct wurk iiictiiiiiiied iiinl to fiir- 
iiiih ntatoritili for llio in iiicit pliicca atni iii itinlt iii&iiner 

by contract iii they tuny dcwii llw juililic intercito rwpiirn’* wiw held to 
rtpiiil iiti eiirliiir act wliirli riapiirittl ’<* iluil all ri»iilrat*to ilnuilfl be awiirdid to 
th© bwtiit liiclder fur tfi« iaiiic wtlli iii|#f|iiiitt^ iwnirity, and 

©?©ry ittolt coiitfiml ifintild In* roiiilriiicil in iiiitl to lowest 

bidder at thti tiiiiti of opcitiiig Ih** 

If til® cioiiililiilitiii of the uliiti* that the worlc be adftirtiiif! and 

lit to til® lowwt liifltiiir, tlwi lrgi»l'.ititre raiitiiil iiiilfinrixe offliwi of the itate 
to coiitriii.5t ill arif other way/ The IcgWaltire ciwiitf*l, in aonia states at 
liwl, atillioriiticitj tiilcew In pmf mmwf to iiii itidiidiltinl for wlibli thore 

11 no Icgiil mill iftfcirtnmblc cliiiiin fur it k a ** 511/f «/ mmmi^ within a 

coriititiiiiiiiiiit iiiliibilkin iigjiittil, niicii niftn.*** 

143 . A Contractor ©taaol Itcofir isitr a ¥#ii or Hltfil Coitr^i— 
Whan tiiii Cfiiitmtit |ircifi<tci ifitti nil ciiiilriiitto f«ir work iiiid iiippllti for 
morti tfiiiii IKMI iltiil! Iiti Itife to *Hlni biiri*4 rej^ptiiiiitilii bitlctor gifing 


^ Dcfitiiiif ». Ilfikker flll.b ti E. 

Itep. im i l««i| 

#. Mtyiir il M ¥ fWTSl: 
mmtM'imf llrriwfi Mater, *1 11 tin, ftlfi; 

imili Hie, Ifiirie ¥«ii It 

Mteti. 4i§: Palifiiir Tliifie 4S 

N» B. lb*p iii: Mllelirl t lib=wtitifcw, 
Ii WIi* : Piturt'fill t iU, Mtiri|p*rii Itr, 

(0. ill n Fifil mp •»: tlliiifiii p. 

m M W. Ilrti, III! 


text. Iiiil llieri* »re ^mm Iti lltc ecintmry. 
A riillrriiiiii tif rit.*r« in Pilliin’i Miiiilc. 
Pt»rtCti« full rfi,i f Ififi li«l# 

* Klfi-|ii*fry Itriwikiyii, mu pm 

* "f Itr Pi'ff* I'iii* Ai| B^idi 

mihfh t»f 1^1171 

* Miiliilx f* Militial Hun. L* lui. Oo. 

iriilel liPiir llrp 1311. 

* rtmliii », ftmaclKO (Cdl 48 
Hep* 
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adequate security/^ a letting of a contract to one not the lowest bidder 
without showing that the lowest bidder is not responsible, nor his security 
is inadequate, nor any pretense to that effect, is illegal and void, and the 
contractor who has done work under such a contract cannot recover for his 
work.^ Municipal or public corporations are not liable for the value of 
materials furnished under illegal or forbidden contracts when the munici¬ 
pality cannot choose whether or not it will retain or reject the benefits 
of such work or materials;'* nor will the fact that the contract was let 
to the contnmtor as the lowest bidder enable him to recover. lie cannot 
recover the value of the materials furnished under a contract fraudulent 
or void,* 

A county is not liable, therefore, for a court-house erected upon public 
ground under a contract made in disregard of a statute that forbids con¬ 
tracts for public structures to cost more than $500, unless to the lowest 
bidder, upon plans and specifications previously adopted, eveti though the 
county use the buildings. The rctquirements of such a statute apply to 
contracts for parts of such structures. The rule applies to alteration or 
additions, in the course of construction under a legally made contract, the 
cost of which exc'.oeds |500. If bids are not invited and the contract 
awarded actiording to law, the county is not liable for tlie price or value of 
the work so undertaken.'* 

When the law prescribes a ccu-tain method for the exorcise and execution 
of special powers e.onferred they must Ik^ cuirricul out as required. The con¬ 
tractor cannot recover, notwithstanding a statute exists that provides that a 
contractor shall he entithnl to recover if the work has hmn done and 
materials furnished in good faith, under a contract with the county authori¬ 
ties, in making whicli they have not pursued the forms prescribed by law. 
Such a statute was held to have no connection with the cjises in point/ 

A sower assessnumt, valid on its face, is void if the contract wits let with¬ 
out advertisement for proposals, and an owner of assessed property may 
recover a payment made by him in ignorance of the invalidity.* 

If county commissioners havo authority to contract, and work is done 
and materials furnished with their knowledge and consent, and they have 
been accepted and used by the county, it is generally held that the con- 


* Brady Mayor. 08 N. Y. 812: McDon¬ 
ald V, Mfiyor» 08 N. Y. SH; Dickinson ih 
PoiighkccpHia, 75 N*. Y, 05; PtMjplc f>. 
Gleason (N. Y.). 25 N. E. liap. 4 f 1800]. 

^ Richardson r Dotinty of Drant. 27 
Fed. Rep. 495 • Dickiimmi City of P.. 
75 N. Y. 05 fl878]: F«)plc u. iDmmm, 
121 N. Y. 0jli f 1800); Bigler Mayor 
(N. Y.). 5 Abb. k Cas. 51. 

® Nelson ti. City of N. Y.. 20 N. E. 
Rep 814; aflrminf 5 N. Y Btipp. 088. 

Richardson (Jrant Co. (Ind.), 27 Fed. 
Rep. 495 [1S8B]; Buchanan Edge. Co. v. 
Walters (Com.’ PLL 8 Ohio K. F. 176: 


State Biddle (Com. FL). 8 Ohio N. P. 
178; tmd $m Ilovey v, Wyandotte (Jo. 
(Kans.s 44 Pac. liep. 17; Townsend v. 
Holt (^o. (Neb.). 59 N. W. Rep 881; Lit- 
tier r. Jayne, 124 IlL 128 [1888]. Con¬ 
tract for eight statues; so held when the 
eontraetor kept at work on a public build¬ 
ing after he had Instruetions to stop work, 
Epperson Shelby Co., 7 Lea (Tenn.) 
275. 

^ Haidlebnrgh a, St. Francis Co, (Mo.) 
12 S. W. litjp- «14 [18891. 

®Muttml Life Ins. Co. City of H, Y, 
(Sun.). 29 K. Y. Supp. 080. 
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tractor maj recover the rciwoimliki of hin work iiiul iiiatoriali without 
ail exproaji coiitriic.t^ Hitiro iinwi lie no Htiitiito wliieli roi|iiirca tm express 
contract/ 

144 Labor Laws aad Limitations Mnit bt Complitd With.~»Thti iwlver- 
tisciiioni, proposal, iiihI awiinl of the coninict iiiiiiii cuiifuriii t<i thii laws, 
oharterii, i«hI ortliiiiiiiiHW ciiiicttHi with rcgiini t4i work, not ontj as 
regfirds the iininiior of «oliciiiiig |irii|Mwln, luit of ciitcriiig intii the contimcfc. 
If there tirti fencriil Mtatitiofi, Hindi iw proliiliiiing foreign contraet 

worki or limiting the tniiiilior of limirH tiihor per diij, m* llto oiiipliiymtuit of 
alieiii or minors, the hiili iiml cniitriicls miwt ht^ iiiiiili’ iiinl oxoinittiil in con¬ 
formity with atmli liiw« iiiiii ortliiiiiitooi/ iiii«l they ilitnihl \m brought to the 
notice of contractors in the iiistriictioiis i« tiidtiorit, aiiil the hithlor slmuld 
be required to obiorvn lliotii in hm pnijitwiil iiiitl ontiiiiiilc. liny tiliciiiM he 
made sii|mriiti slijinliitiiniii in tlio contriict lliin inlvico h given for the 
beneit of thii hitldor us well iw the fnililir oflli^or, li is the tlniy of the 
public oftlcor to proceed in iiccrirflaiicc with tin* oiiiiclod, without quos* 
tioniiig tlitiir coiiititutioiiiilify or so long ii« there in iiii ooiillicifc in 

Mi mrioiii dulkw; iind if tint hidilcr ifill linvo his projwisu! coiwiiicrod, he 
mttit iiiiiki it ooiifiiriii lii llio stiiiniiirtl iidoptial und by wliicli ititi bids are 
to bt jtidfiitL If liti dcit‘i not do thii, hii hid m proltj rf»rliiiii to bo rcjictod 
m iaformaL Tlio aotiititiittoiiality or logiilily of Inbor liiwi emit be 
tested whim tlioy fir© f iotiited. 

Ijtwi which forbid cciiiiraiitori to iiticc|il iiioro Ihiiii oighi lioiirs for a 
da/a work, ©loupt in oiiirm of iiocoisiiy, liavo litild iiot In mliridgi the 
prifilegis of citiieiii iiiicliir tliii IJiiiteil ctiiiiiiliiiiini, nrt. 14, mm, I, 

or to doprifo any eitlxim of liii rigfiti aiid jirtfitogoi iiiitlpr ilio ootiititiition 
of ti© Btat© of Now York, art 1, ioo. I.* 

In Coloriido m difiirtmi duttisinii wiia ronrfioil, titid iln^ coiirt hold that 
^^fibill proliibiting ttiiiiltig iiiid imtit|tiititt*i to coiitract wi 

their ©inplojtiti for Iiibor for iiioro limit iiiglit lioiirs m diiy k itt fiotiitiiiii of 
the rifhte of parlkii to itmko tlicir own mitlrficls, mt4m lli« coiistitittiim of 
the ifnitiiti Statei CfiiiirtiKiiit!i aiiiimtiftifitilb ami tli© lit!! of rigliti nf the 
eonititiitioii of IMonnlo/ White i city otitiiitdl iwif by ortliimiicm diiiignat© 
thi niinilMir of lioiiri lalioreri iliiill work iiii tiiii {iiibltn wtirli tif tliii city, it 
eaiinot make a fiiilatloii ©f iimli unliiimtit!# a itiwdtiiticEiior,* 

III Incliaiiii the m^i prfifiilliif tlmt eight Imiiri ilmll cciiiititiite a lopl 
i|y% work tippltei tiiily wlmra Hit k by Ilia day/ Coiitmctors 
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m. Tfm; Wli^M t. fblla.. i lrw». 
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* im m Sliliilliitir I#tiw Hiifd, St 
Pin, flics Ifisiltiiwi p, Stioiil- 

44 Pm% Itcp, iti, 

m SI i#, ftep. S 7 . 

^ llcliilitftiilnt f, llifilg (Iftd. Appd, 81 

M, 1, , M, 




§ 144 .] 


BIBS AFB BTBBWRS. 


136 


and builders usually avoid the law by hiring all labor by the hour and paying 
them accordingly. 

An act of the legislature which requires employers to pay wages once or 
twice each month between fixed days has been held to impair the obligation 
of the contracts/ and violates the Pennsylvania constitution, which declares 
that all men have certain inherent and indefeasible rights, among which are 
those of enjoying and defending life and liberty, of acquiring, possessing, and 
protecting property and reputation, and of pursuing their own happiness.* 
In Illinois such a law® was hold luiconstitutional, as a taking of property 
without due process of law, and as being class legislation/ 

The Rhode Island courts have maintained the constitutionality and 
legality of a statute which requires every corporation, other than religious, 
literary, or charitable corporations, and every corporated city, but not 
including towns, to pay the wages of their employees weekly, all wages 
earned by them to within nine days of such payment.*^ 

Some other examples of recent legislation on the subject of wages 
are statutes which require the employers to pay their employees their 
wages earned by them in full on the day of their discharge, without 
abatement or reduction, and providing a penalty for their failure to pay as 
the statute requires. The laws as enacted in some states required the wages 
to be paid on the day of discharge, notwithstanding tlie fact they might 
not be due until a later day by the terms of the contract of employment, 
which had the effect of impairing the obligation of contracts or of limiting 
the right to contract, and were therefore unconstitutional—at any rate so 
far as natural persons were concerned. In reapoct to corporations the courts 
have held that under a power reserved in the charter to alter and repeal 
laws relating to the formation and organization of corporations, that the en¬ 
actment was valid. That all the powers a corporation has wore created and 
granted by the legislative assembly, and that by accepting the charter the 
company agreed that they might be amended according to law.® The 
Rhode Island court went further, and held that the power of a corporation 
to contract, granted by its charter, was not such a property that modifying 
It or limiting it by the legislature could be called a taking away of the com¬ 
pany's property without compensation.’' 

A law which requires railroad companies to pay its employees what is 
due them within fifteen days after demand therefor, and imposes damages of 


* Commonwealth v, Iscnberg (Quart. 
SesB.), 4 Pa. Dist. Eap. 697. 

^ Commonwealth Isenberg (Quart. 
Beiw.H mpra; Oedcharks Wigemsn, 
118 Fa. Bt, 481; M emiff’a, Hancock t). 
Yaden» 121 Ind. 866. 

^ Act approved April 28, 1891. 
^Braceville Coal Co. e. People, 147 Ill. 
66 . 

^ State e. Brown, etc., Mfg. Co. (R I.}, 
89 Am. & Eng. Oorp. Cas. 190; Rhode 


laland Pub. Laws, ch. 918, secs. 1, 2. 

® Btnta e. Brown, etc. M^. Co. (R I.) 
[1892). mpra; Leap e. 8t. Lonia, etc., E. 
Co.. 58 Ark. 407. 

Herein is one feature at least where a 
corporation doing bu8ine«‘S, as such, is at a 
disadvantage with a natural person. 

’State V. Brown, etc., Mfg. Go. (E. I.) 
[1892], mpra ,* but see, contra Braceville 
Coal Co. e. People, 147 111. 66. 



136 mamsmuM} dm) AiWiiiTECTURAL jmmmdBMNCE. [§ 146 . 

twetitj p«r cent of tlio mmti cloo ftir !i failiira tn otitiiply with such law, was 
hold uneoimtitiititnuil m hohig ii«*c;iii! or r!a«i logi«ktioii.* 

Htatutoa mpiiriiig rcintniriom iiiitl otiijiloyow tn jmj thinr holp wagosin 
lawful nioiioj* aiul |irt*hit»itiHg |iavtiioiit by «ttiri»«pii}%’’oto.,havobeett 

hold con.Htilutb!iii! whoro tlioir appliciitioii !«i,3 goiirnil and tcuill olassog 
of oiupltwrA* But wlioii tlio liiw« roi|iiiro tliiii iiiiiio tiwiiow luul uiiuiufaetur- 
«rii gliidl pay thoir li«!p in liiwfiil iiituivy of I Ini Uiiiitnl Ht4iios» iii rugular 
intarvula, and ftiils fti iiirhulo and rtiiiijiuiiti*i4 wiigagod in cithor pur¬ 

suits, tlitui it ia logiiliilinii iiin! iititHiiwlifiaiuiiaL It hiw lujiui »o hold 
iti Woai Virgiiiiii* Illitndj^, Miai^tinri, IViiiiiiylfiiniii,* 

IJndor tho lawn tif Slnti* of Now York it m a mindoiiioiincir punklmblo 
with a lino for a otiiilmotor to riiiploy iiiij titio but iuiixuiw of tlio Unifcod 
Stiitoi on utiitii or nitiiiitdpiil wtirk. li»»roiil!y llip utipnuiio court of the state 
rtindcriHl a dotiirtioit that llio law cmilil not Iw citfurcinl with regard to 
Itelltiii labrircfi. iw it coiitlii’loil with ilic Irciity liidai-ctut liio llnitcd Hiataa 
and thci king of Italy, wliicli giiiirjtfilorn^4 ilic lulicrY liiilijocln residing within 
tliii fnrritiirj of tin* foriiii’r cfuiiiiry nil tlic righiti niid privilt*gc« with roipect 
to trad© mid ciiiptoyiiuuit tliiii iiro mijoyotl by cili/.oiin,^ 

Tim cioiiililiitioii iiittl liiwi< of llio i4iit4i» iiro ^tiliurdiiiiitai to ©wry treaty 
niiidti by tlio aiiHiority of Ifi© t- iiitcil iNIuIom, iimi jf tint nf mij ginin mfuge 
oiirtniti riglitu to fiiroigimru or iiliciw wliirli ilio trciity nf lltcir coiiiilryitMmrcig 
to itii subjocits, tli«*it iiicli liiwi iiro void.* A BintiilM tiiiii forbidu iiliciii who 
c&niiot c|UiiIify «« nloctori froiti fkliiiig in lliti wiilcrii of the itiito wi» hold in 
f kiliition of our tnmty witli (Jliiiiii, iifid lltcrcforu tmil* Hiu right to reside in 
a«tiit« iinplioi ttm Irudiiig iitu! bibiiriiig* iiiitl ii«liitiitii which for¬ 

bids oortiyn alkiiii friiiii working in ti iiiinitigrliitiii, rndtuthtT for tlieitiiidfiisor 
for otliow, wiii tktdiirf*il tiiill atid foiti/ Hint Iliti iit4itc« im wnll iw tlieir citi- 
«tifisiirii boittid by trciilii^i of i!it» Fwtonil gofcriiiticiit imiiiiot bo cimibtecL* 
145. Fora of Sotiof and laitriolioai. — Tim titilicci iiiiiiilly niquire 
oertiiiti di*C3liiriiikiii.i by tin* liitlder, wlittdi lie limit iiiak© In ©iilitlii liii bid to 
ocmsidoriiticwi, and npitcify ccrtaiit rtiwoiiabltt retlrlctioiii and qiiiiliioations 
that are iiiadti iiiCi«ir| to liifctniiii n bidder. 


SOT 101 to iitimiim. 4ifii ccmniTiows, 
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itiay lilt risjcrictl m liiftirwab 
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« Thp Im Niitfii i<; A.h W Fwl. Hep. 
ftl3i The Alrxfitidw (V. V. A.), 78 F«<1. 
Hep. Sltti ii«rf m* HeUiniui v. tjboulter* 
(Cal.h 44 i'w!. Hep. 918. 
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!• Capacity to Contract 

No bid will be accepted from, or contract awarded to, any corporation 
niitil it shall have furnished siitisfactory proof of its legal capacity to 
enter into and perform the same contract. 

2. Bidders in Arrears or Default. 

No bid will be accepted from or contract awarded to any person or 
corporation who is in arrears to the Proprietor, State, or City, upon debt 
or contract, or who is a defaultex* as surety or otherwise upon any obli¬ 
gation to the Proprietor, State, or City. 

3. Bidder mast be a Practical Contractor or Ihiilder. 

Proposals from parties who are not known to be regularly and practi¬ 
cally engaged in the class of work called for by the drawings and speci¬ 
fications, and to possess ample facilities for doing the same, will not be 
accepted. 

4. Bidder must be Qualified. 

':rhe bidder must satisfy the engineer or commissioner of his ability 
to furnish the materials and perform the work for which he bids. 

5. No Assistance from Officers or Employees. 

Pn)po 8 als must be prepared without the assiahince, additional infor¬ 
mation, nr suggestion of any person belonging to, employed by, or hold¬ 
ing ofllce in the Company, 8 tato, or City. 

6. Governmeni Offiwers can have no Jnleresi. 

In work for the Federal (Jovernmetit this clause ‘s often inserted : 
No member of or delegate to Congress, nor atiy poi'son beloTiging to or 
employed in the.service of the Unit(‘d States, shall have any in¬ 

terest in the contract for this work or any benefit that may arise there¬ 
from; hut if the contract bo made with an incorporate company for 
its general benefit, this rule will not bo construed to extend to this con¬ 
tract so far as it r^dates to members of Congress. 

7. No Interest in Other Bids. 

Eeasonabh^ grounds for supposing that any bidder is interested in 
more than one proposal for the same item may cause the rejection of 
all proposals in which he is interested. 

8. All Persons Interested must be Named. 

Bidders are required to state in their proposals or estimates their 
names and places of residence, their business and the names of all per¬ 
sons interesttnl with them therein; and if no other person be so inter¬ 
ested, they sliall distinctly state the fact. 

9. Bidf Fair in all Respects. 

The proposal must state that it is made without any connection with 
any other person making any bid or estimate for the same purpose, and 
that it is in all respects fair, and made without connection or collusion 
witli any other person making proposals for the same work or materials. 

10. Statement that no Offiwer or Employee is Interested. 

Bidders are required to state that no person employed or appointed 
by virtue of any city ordinance, legislative act, or act of Congress rela¬ 
tive to the.[oamaof work].has any interest in the proposal 

or contract; tliat no member of the Common Council, Head of a De¬ 
partment, Chief of a Bureau, or any Deputy thereof, or Clerk therein, 
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or tmy otht»r Oilker of the Htate, (hty, or ik>rjK)ratk )0 is tlirectly or indh 
rectly iiitaroatiHl tlioroin, or in iht^ Mipplies or work to which it relates 
or in any |Hn‘tion tif the prolix thereof, 

IL IhrltintHuH m id 7>ii//i uf EiaiemeHiM, 

The propoiial m iwtiniatii imi«t hti veritloti by the oath in writing of 
the party or pariioa niaking^ the mnit% that the neveral declarations and 
matter*^ thiiroin are in all roipnota true; anti if nnnai than one 

person ih iniort^attitl in tin* projiosiil, it i» ri*<|niroil that the vtnillcation be 
iiiaclii anti «itliHtn*ibed by nil parties iiiteriiatod; in oiwo of a irm, by each 
and evt^ry member of the tiriiu 

146. Bidders May be Eeqairti to Bostesi Certain ftnaliimtions.—Tho 
©iteiit to which bidders may be retintred ia ooitftirnt to the red tape/^ 
80 tmlled, wldeh i« preiciribed in the iiwtriietioiin to biihlers, and wliieli is so 
diitiwtefnl to praclittfi! oontraolow and liiiilders, tnn«i be tleUiriniiied by its 
reasoiiableiiena; ami iih the powem taniferretl upon piililit* tdlleers are largely 
dkcretioiiaryj it iiiay hi! said tt» be iiliiiosi niiliiiiiliHb The recording of all 
iiiforiniititm and data iw to the parties, their iinines, adtlresin's, names of 
iiiembors of firms itiitl oflleitrs of tairporiitioiiii, iiiul tliii iinthority by which 
they net is iiieeimry to good bii«iiie«i ineilicid«. 

Wlieti eoitiitti«lotieri or a bt»iiri} of ptiblie works have been authorised to 
invite pro|iosiils and to award eontriioti iiiitler eertiiin iict» or lawi, they may 
prticribii in their notice to liitltler« iiiiy reiiioniilile foriiiiility to be ob»er?tid 
that dotii not intorfiiro with or profent fair eciiiipetitioin ©fen though the 
court tmn iiisign no retiioii f«ir or piirpoio to be ier?ed by the iiaicitication 
or riiquiroititini* 

Neglect on tliti pirt of thii bitldcir to ecinforin utrietly to tliti fornii and 
reagoiiiible rw|uireiiwiti« jireMc*ritMHl will bii fulfil to hii eliiiiictis of receif- 
ittg the award of the coiitrfmt. Ho bid iliotild lai reeidfed tliiit dotig not 
comply with the iiwtriicttioni to bidders. If a proptiiiil ii inforiiiiil and 
irrtignhir, !fc cmii licit properly be «.!oiwideriitL’ 4 referoiimi in the bid to 
" plaiii,” ipetiiflimtioiw,"' iiitd *^di«griiiiti hm linen litdil to bo to the plant, 
©to., fiiriiiilied tliii bidder and from wtiieli liii wiw itifiptwed to make his 
tstiiitiito* The bid iiiiiit not be liiekiitg in didliiitoiiew: it limit bn clear as 
to qiiiintitj, qtiidlty, iiiiil prlmt. A liid to iiijijdy itiiiliiriiili ** iit what it 
coifc to Itiy thorn down ii tcMi iiidofliiite.^ A for ©leotrio lights 

whicdi itotoci tliii oiitidlmpowtir, but fiiiltitl to iiattiii iliii ijitiiiit, waii held iuf- 
ciiently di4nito/ The oitiiiiiciti in a prnpcwal of two itonii of ctom|ianitiy©ly 
itiiigtiifhiiint faliio will not rtiiider itiftilid m bid whiciti ii cithorwi«ci proper in 
form.* 
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All, itep mn; Mtj f*. Ikiiroii. S Mirli. M. 
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* Petmil ». Il«nier (Mlelid. 44 N. W. 
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The reasonableness of the first requirement, that corporations, and all 
piirtitis, for that matter, should demonstrate their eapacity to contract, is too 
evident to require discussion. Legal capacity of the parties to contract is 
the first element of a binding agreement. 

147. Restrictions which Exclude Certain Persons from Bidding.—The 
reasonableness of a restriction wliich denies certain persons the privilege of 
bidding is not so apparent in that it renders it possible for the parties hav¬ 
ing the power to award the contract to foster favoritism by excluding ex¬ 
perienced as well as inex]>erienced persons who have been so unfortunate 
as to have had differences with public officers. A clause that provides that 
bids from “ persons in arrears to the government or who are in default 
either as contractors or as sureties will'not bo received,” or that “the bidder 
must bo known to be regularly and practically engaged in the class of work 
bid for,” must give to some one the determination of these questions. If a 
public officer is inclined to be very exacting or officious, ho is certain to raise 
these questions. Whether or not a contractor is in arrears or default is a 
question that sometimes requires a long time to settle conclusively; and the 
amount of experience a man should have had to bo capable of undertaking 
certain work, the precise character of which may never before have boon met, 
would bo a question which no two persons would determine alike. If such 
questions wore decided by an engineer or officer arbitrarily, and the courts 
subsequently found that the contractor was not in arrears or default, or that 
he was capable and his bid had proved to bo the lowest bid for the work, it 
miglit prove an unhappy restriction, the reasonableness of which would be 
questionable. Decisions of boards under such restrictive clauses should re¬ 
ceive the closest scrutiny of the courts. 

In Pennsylvania it has boon hold that a court would not control the dis¬ 
cretion of public officers in such a case, and that it was proper to refuse a 
contract to the lowest bidder, although ho was pecuniarily responsible, if he 
had previously defrauded the city by furnishing inferior supplies, even though 
he had not been judicially convicted of the act;' while in another case it 
was held that a city council could not arbitrarily refuse to entertain a bid 
for city printing because the bidder was not the owner of a newspaper.’ 

To be able to demand an award of the contract the lowest bidder may 
be required not only to offer adequate security for the performance of the 
contract, but ho must also be able to undertake what is expected or demanded 
of him.’ 

148. There Must be Wo Collusion or Other Efforts to Prevent Competi¬ 
tion. —The reasonableness of a requirement that the contractor shall not 
have had assistance or advice from employees or fiduciaries of the city or 
any department of public works, and that no one elected to office or holding 

• Douglass «. Commonwealth, 108 Pa. Rep. 414. 

St 569. ’ People v. Dorshelmer, 65 How. Pt 

* l^ny «. Tacoma CWash.), 40 Pac. (N. Y.) 118. 
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poaitioiis of trust anil confidence should have any iniarast in the proposal or 
contract, are inanifestly reasonable and just when aiudi aitis <)r inieresta by 
the parties mentioned are contrary to the express policy of the law and of 
good government.* 

A statute prohibiting any councilman of a city from being interested in 
any contrimt with the city has been held to apply to a mmnber of the council 
who is a stockliolder and secretary of a ixirporatioii having a contract for 
lighting the city, even though the iiicmbtir wiis tdected after the contract 
was executed.* A c^ourt of its own motion may institute a proaecutiou 
against a public, officer for being ttoiicerned in a public contract by direct¬ 
ing the grand jury to investigate the matter* and after a presimtment by 
them directing the district attorney to submit an iiidietment** 

That bitlders Hhould he rei|uircicl to state the names of all parties inter- 
tsted in the hid, and that the bid is made withmit connectkiii with any other 
bidder, and that it in in all resiH»eia fair and without eolliision or fraud, can¬ 
not be questioned. It is a uniform doetriiie that any combination at public 
or private sales having iiui effect of preventing competition in bidding is 
against the policy of the law and avoiils thii giile,* The iame doctrine ap¬ 
plies to biilding for public work in responut! to invitations for tenders by 
which competition h sought. A combiiiiiittm of euiitriieiors for the pur- 
po8§ of destroying competition iiitd iiimiririg to one a coittraei which the law 
riiquirtts should be awarded only after imnipetltioii is itgaiiwi public policy 
and illegal, and if it riiiultii in iinimsoiialile prices the proposal may bo 
rejected or th© cmniriitst ropudiiitiid or imiiulltHL*f 

Any agreiimiiit befcwetin partioi dtiMigniiig to makii bids, tending tiiiher 
dirootly or indirectly to ritslraiii or lesitin rivalry and competition iMflwcien 
thorn, is void as agiiiiwt public policy, oven tlioiigli it itifiy not appear tliat 
such iigrtieriieni did really prmliimi any rtiiiilt deirimtnital to piililici interests. 

This i« truti in anctiim inks, but it umtm tliiit the iiiiciioniier or owner 
must hav© biitin ii party to thti coltiwkm or deceit 'riiii fimt tliiit a perion 
by mistiika beliiived hiittiiilf oiiiplojcid to attnficl itti iiucitioii sidii i« a 
** puffer,*' iiiul by making fk^tltioiw bids itidticed oiiti who wi» tlici highest 
bkldor at the «iilo to bid more than Ii« wciitlil otlierwiiii Iiiif© done, clots 
not render thn mle void lui to the owiitir if the inietioiiwir and owner had 
no knowleilgis of inch person'a cioiidnet* 'rini fimt ilint stivend of thf 
highiist bids mmlo were not oiiforcocl hj tlici owfitir doci not iintitlo 


^ Commotiwimlili III! Sup i, 

m At! lieiK fliU, 
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• Piirfeii p. Morem ft? Mo. IIT4 f IH7I]: 
Smtoii p. SietMiflluf (Oliloi, ‘JO H. E. ItiaK 
1?0; aM m fjocke n. Wllliiiglmiti fCla.i, 
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another highest bidder for a different lot offered at the same time to rescind 
his bid.‘ 

Agreements between two contractors, sending in distinct sealed proposals, 
that if the contract should bo awarded to either, both should share equally 
in the profits, if any, or contribute equally for losses, has been held against 
public policy anil void.’ But agreoinouts between bidders for a public 
improvement to become partners in doing the work if either of them 
secured the contract, and that any benefit should inure to the firm, have been 
held valid and binding when it did not appear that the intent, effect, or 
necessary tendency of the contract was to stifle fair competition.’ * 

An interesting case is where two contractors by previous agreement 
made a bid for their joint benefit, in the name of one of them and u third 
person, for the construction of certain city improvements, and the contract 
was awarded to them. One of them, with the other’s knowledge and 
consent, had made a separate bid, at a much higher figure, which was not 
seriously iutoiulod. The city ouginoor’s estimate was higher than the latter 
bid, and there were throe other bids still higher. ITiulor those circumstances 
it was held that, oven if the second bid was put in for a fraudulent purpose, 
there was no room for the inference that it had any influence in the 
making of the award; and, as the attempted fraud was therefore -unsuc¬ 
cessful, it could furniBh no ground for refusing to compel one of the con¬ 
tractors to account to the otlmr for his share of the profits made under the 
contrac.t.* 

A statute that provides that the contract shall "in all cases bo let to the 
lowest rospousible bidder ” has been held not to permit the substitution of 
another person as contractor in place of the lowest bidder, and further that 
any contmet based upon such a substitution is void. The lowest bidder was 
to have a bonus for the con tract.* f If as a result of illegal combinations to 
prevent competition a contract is let at an unreasonable price, the party 
defrauded may repudiate the contract and recover damages.* 

A secret contract, between persons proposing to bid on the construction 
of a public work, by which their bids arc to be put in, apparently in com¬ 
petition, but really in eoueort, with the intention of scouring us high a price 
as possible, and dividing the profits, will not be enforced, though one of the 
parties secured the contract, executed the same, and received the profits.’ 
A note given in part consideration of an agreement to refrain from bidding 


> Locke v. WilHuKhara (Oa.), 35 8. B. 

Rep. «»:t. „ 

* Atehrwni Million. 411 N. 1. 147; 
Womiworth f» Bonnrtt, 4B N. Y. 274; 
Hunter r, PMffvr, lOH Itul. 107 ftHHB]. 

* Braiillti % Brown, 24 Ohio Bt. B65; 

MeMnlliin v. Ilotfman id d). 7n Fncl, 
]^p. Mil Fltinclnws 'fi.Wood (To^.), 

18 S. W. Itep. B72; and $m Whalen 


Brennan, U Neb. 129; contra Atcheson 
tj. Mnllon, 4B N. Y. 147. 

4 MoMulkm V, Uoffrnan (0. C.), 75 Fed. 


547. 

^ irannah Fite, 27 Mich. 172. 

* Iteoplo r. Lord, 9 Hun (N. Y.) 890; 
Peop’o f). Btevens. 71 N. Y. 527, _ 

MrMulien Hoffman (C. 0.), 69 Fed. 
Rep. 509, 75 Fad. Hep. 647. 


* Bm Sec. 149, inj¥a. 
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at a public mlo of goods is iiiviilid except iu hiiticls of mi iunoeent pur¬ 
chaser.* 

Any combinatiem of contractors by wliicli the privilege of Indcling is 
secured by one without competition m illegal, tlnnigh ned criminal in 
Indiana, and if it results in letting the ccmtriud at unreaHonable prices, the 
proposals may be rejected or the coiitriwd repudiated. A frattdulent hid 
renders the contract, witli the bichler mitking, it null and void/ Any promise 
of reward to inducte another ctiniractor wliti hiid iiitemled in Ind /in/ Ai Itid 
renders the contract null and void/ Any fraitduhmi practice, siieli as 
collusion bedween public otlicers and the cmitnicior, will have the same effect/ 
In Indiana such a combination iinioiig the Cfinlractors to make high birli and 
gaciiro an exorhitant price for the mairk and to divide the prtdlts lias been 
hold mii to be a crime/ 

148ri. Possibility of the Law Biisf Wsid to E«ape Oiitrous Coatraots.-— 
The poHith»n of a contractor tiiidf*rlakiiig piibHc worki4 is ii precarious one 
indeed, wht»n a alight omission of duty by the council or ii neglect of duty on 
the part of a publks officer may i!citrt»y Ida aiippoaed rigliia in luamatrucibn 
contract, or prevent Iiim iihaolut^cly front recnveriiig for work done and 
miitoriala fiirnkheil, no matter how coiiacienittnialy iiml skillfully performed* 
That II maifti righta iind compeiiiiition for mi lioiitwl eflori perforined in 
good faith iliotdd depend iijioii the iict« mid iiititfiaimiice of aiujilier over 
whom he liiw no control, m a hiirdaiiip wliicli Jiwtice cun never rtiifitiiu It 
may bn the effect of a iwwMiiairj law, biit ii m wliiilly wiiiiitiig iit iKjuiiy. 

It has boon iuggtited Hint ii itrict iippliciiiioii of tlt«» law might afford the 
contractor an aftintiti of ii«ciip«i from ii liiirilmtioitici iiiidertnking, at whan he 
has made a tiiwtako in Iii« wtiftiiitti mid prciptwal, or wlitui ilie coiidiiioiti are 
such that he doiirtp to ciftiilit the |M»rf«rmiitici of iltii coiitriict. With the 
aid of wine subordinat© officer ii flctiliotis ci»t of colliwicin or some 
irrigiilarily could ki worked up which would reiultir ttio iiwanl or contract 
?oid or illtigtd, and Kiittlur it nocoiimry to rcadfiirtiMO iho work, to tlii relief 
and twaiMj of the cwtintiig coniractor* From wliat liw iircimlod it would 
not soom iiocoaiiry to »euro thn wiintaiiw of a piibtio offlt*cr, but fellow 
contraolori might afford rolit^f by c*xpii«tig ii fake coiitbityitiiiii to provant 
comptition in bidding. If iimli irregiilarltii^i wi^rn matbi out i«id ilia lowest 
bidder wiii not iliown to lie a party, tl«i city or «tato could not equitably 
retain his ciirtiflcd c!ii*ck nor hold hin liondfiitiiiii for tiii failtim to otittir Into 
or to complcta hii contract* If the bMs tir city r#*fiMctl to ©iitiir into th@ 
contract or wiii enjoined from «o doing, the ctoiitriiidor coiild hardly bn made 
to fitffer III conicajucnci^* There iirn ciiion wtitrc cofwpir«d®i lifite been 

* Atlii« Natfcwsl lliiijk r. Helm (Cl* i\ A.% * r. Mew York, S H. Y. 8«|m. 

n ¥hI lOm. 4m m, i, r. 3 M. Urp. Mil M w IX t H* 

* W Atiicf. 4 Kiiff. Bncy. Liiw IIIMI. Cl ili#., » M, Y. Mipp. M$; M w ^idir- 

^ Jeiuilfiip Ommlj ClmimXw r. Vcrlisrf. »m, 1<# M. Y. 

Ittct. i07; Woottworili % Biiiiiicif, 43 ^ 8lal« % IlriiiBwr Si N* B. Rap* 

N Y. $Ti; aullek t. Ward. 10 N. J. Ijiw m 
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formed to secure contracts, but the author has found none in which the 
object has beeTi to get rid of them. In Now York it has been decided that 
a contract secured by corrupt means was Yoidable only at the election of the 
city, one of the parties.^ 

Some of the vimm seem to haye anticipated the possibility of such a con¬ 
spiracy and evasion, as in tliose cases where the courts have hold that the 
attempt to prevent conipcdition must have been successful to avoid the 
contract, that to render the bid or contract void the result must have been 
a lotting at an nnreaBonable price.® For a contractor to prove that the work 
had been let at ati exorbitant price or that the public interests had suffered 
might not be an easy matter, especially when he liimself was in a tight place 
on account of having bid too low. 

149. What is Good Evidence of Eraud and Collusion of Public Officers 

and Servants.—An estimate of tlie quantity of work which was only a ram 
dom guess, and made the amount of stone excavation at more than double 
and the earth exeaivation at le'ss than ono-half the actual amount, was held 
not an estimate that would form a basis for a valid contract; that such an 
estimate, taken in conneiition with a bid of more than five times the actual 
cost of excafatit)n earthwork and less than one and one-half per cent, of the 
actual value of stone work, tluis showitig on its face, according to the engi¬ 
neer’s i*8timate, that he was the lowest bidder, when he really was the high¬ 
est bitlder, raised a just inference of fraud and collusion.®**® So it may be 
shown in proof of fraud that the bidder had offered to sell materials at 
prices lower than those stated in his bid.* 

The facts that tlie bidder secured the contract as the lowest bidder by 
putting in an unbalanced bid; that the city officers, exercising the option 
given them by the coiitrac*.t, only called for those materials the price for 
which was in excess of the fair price, and in greatly increased quantities; 
and that the advertised cistimated amount of some of such materials was 
greatly less than the amount actually needed at the time,—are sufficient to 
show fraud and collusioti in the letting of the contract.® 

Public officers having public works in hand are presumed to know the 
usual prices paid for work, and evidence that a higher price was agreed upon 
than was showti by the city bid-book to have been paid before and after the 
contract, for similar work, was held competent as bearing upon the alleged 
combination and collusion of tlie commissioners. Discretion and good judg¬ 
ment must be exercised, and sueli contract bo fairly made, and at reasonable 


* Devlin ^ New York (Oom. FL), N. 
Y. Supp. m, 

^ 1^ Amar. & En^ Ency. Law IKK). 

»In m Andersen (N. Y.), 17 N, E. Eep, 
2m but m mntra in. EeiUy e. 

Mayor, 111 N. Y. 47S 11889], s. c. 18 


N. E Rep. 62S: and^ee McMillan v. Hoff- 
man (0. C.). 75 Fed. Rap. 547. 

^Nelion New York (App.), 29 N. E 
Rep. 814, affirming 5 N. Y. Bupp. 668. 
^Nelson New York, $upra. 


^8m Sac. 54, Chap. L, mpra 
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prices^ with duo regard to the interosts of those coiicoriiotl^ or a court of 
equity will roliofo against them.* 

In general, contracts are not void as against a public oflcer if from the 
agreeinente it does not appear that their intent, etiect, or necessary tendency 
is tu stifle competititm** Tlicrcfore, & contract hetwiKin aiwend architects, who 
had each put in plans ami spetdfiemtions in coin|>etition for tins erection of a 
public building, to retire from further contest ami let the plans alone 
compete, and that whichofer plan should he iiccepkid all »houId share 
equally in the rtununcration, is not agidiwt public policy, the competition 
not hcang in the least influenced by the agreemtuik* 

Likewise whtm one of the parties who had flleil liis bid and another who wm 
about t<j file his bill miteriHl iiito an agreement to hectiine partners in doing 
the work, in the event of either party being th© amumssful bidder, both to 
chare the profits alike, the agreement was held not against ptiblic policy, it 
not appearing that the intent, tifletjt, or ncciiiiiiry ttiiidency of the contrtict 
mm to atifle competition.** 

160, Oath as to Truthfulness of Statemanti.—It acomii that bidders may 
bo rtiqiiirtid to verify thci atatefiu-ints macloin thciir proposals uiidisr oath, and 
that when tliti bidder i« a firm, imcli partmir iniij be riH|uiriid to miiki oath 
to th© truthfulness of the itiikiiitttnts itiiiiltf,* 

If a qmistion be iid^tid iw to the triitli of iliitcnitmti ittade in proposal, 
which on its face ©ntitlci the biddtir to the contract, it lin« been litild that a 
board of public ofllcori could not tkic!klii the qtitslion iigiiiiwt the bidder and 
award th© oontract to aiiothor without giving hint an oppnrtiinitj to b© 
hoardff and in this cm«o ihi hoard was clotlitid with diaoretioniiry powiii 
providing that coiitoicts should liii iiwardiicl to tint IciwimI bidihir who fur- 
niihod stich iccurity as thti hoard iipprtivtm, unhiis in thii iiiiorists of th© 
public th© board determinos to rtijtict nil bidi. 


MATTKEi TO 111 lamHiriEitin ih iniirAitiMci iitos. 


181. loms to bi Uiid and lormalitiii to b© ObsiiTid.— 

L i» Ptiplimiih 

All bids must Im niiidu in triplkmte n|ion l!i© priiitoil forms obtained 
at the cifllcti of thii Eiigiiiimr, no. Htriwt, City of 

Ootttifcy of.Btiifo of, and tntiifc Im iicciiiiifmnitd by a 

copy of the Advirtiitstniiiifc, Iiwtrucitbiti and CJotiditiniis, the Spiciica- 
tioiw, iiml Ckiiitmct 
2 , Jdtlnmmi nfid ifid&m*d. 

All propomda tiiiwt be tiddrciscd to the.,*,...., Knginoi^r, to his 


I Cimk City of linriiui 4t Wk 2111 

fWtIJ. 

* WliatiU t« Erifiiiiaii (Neli.l. W, W. 
Ilep. T6i; Ilr«lift t. Ilriiwti, 24 Olilo Ei. 
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^Waodfii ©. Wned (Ti*.). 18 B. W. 
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p. Itrowa, t 4 Ottio Bl, MS; m- 
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office, and indorsed Proposals for the Construction [Building of] 

.^ with the name [or number] of the person making the bid or 

proposal and the date of its presentation. 

2\ Indorsement and Time of Delivery. 

The proposals must be delivered at the office of the Engineer, .... 

in a sealed envelope, addressed to., Engineer,. -Vindorsed 

“Proposals for the Construction [Erection] of, etc.,.at or 

before 12 o'clock, Monday,.18... 

3. No Bids Received after Date Named. 

Any and all bids received after the hour named [fixed] for delivering 
the proposals will not be opened or considered unless all of the bids 
then presented shall have been rejected and reconsidered. 

4. Prices to be Writteyi Out. 

The prices must be written out as well as expressed in figures, in the 
respective columns provided for the same. 

5. Blank Forms Furnished must be Used. 

Bidders are required, in making their bids or estimates, to use the 
blanks prepared and furnished for that purpose by the Engineer, a copy 
of which, together with the forms for the Contract and Bond, including 
the Specifications and Plans, can be obtained upon application therefor 
at the office of the Engineer. 

6h Blank Forms. 

Each bidder must obtain blank forms of proposal, and prepare and 
submit his proposal thereon. The original drawings named in the 
specification will be retained on the files of the office of the Engineer 
(Architect), but tracings or copies of the same will be prepared for the 
use of the bidders. 

6. Proposals must be Confined to the Estimates. 

Proposals or estimates must contain neither more nor less than is 
called for in the advertisement or provided for in the blank form of 
proposal and the Specifications and Plans. Any bid which does not 
contain bids for all items for which bids are iiivited, or .which contains 
bids for items for which bids are not asked, will be considered informaL 
No change shall be made in the terminology or phraseology of the 
proposal. 

6 b Proposal must be Regular. 

Proposals that contain any omission, erasures, alterations, additions, 
or items not called for in the Specifications, Plans, and Bill of Quantities 
contained in the blank form of proposal, or that contain irregularities 
of any kind, may be rejected as informal. 

6b Alterations should be Explained if Alterations are Permitted. 

Alterations by erasures or interlineations should be explained or 
noted in the proposal over the signature (or number) of the Bidder. 

7. Unbalanced Bid not Acceptable. 

Any bid in which the prices stated for the several items are unbal¬ 
anced may be rejected. 

S. Bids may not be Withdravjn nor Changed. 

Permission will not be given to withdraw, modify, or explain any pro¬ 
posal or bid after it has been deposited with the Engineer. 

8b Bids may be Withdrawn. 

If a bidder wishes to withdraw his proposal, he may do so after it has 
been delivered to the Engineer at any time^ before the time set for 
opening the proposals, without prejudice to himself. 
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9. Bidders Agree to Forms Furnished. 

Parties making bids are* understood to accept the terms and condi¬ 
tions contained and expressed in the forms of Contract, Specifications, 
Plans, etc., annexed to the proposal submitted. 

10. Forms must he Kept Intact. 

No bid will be received if detached from the other forms with which 
it is bound; the entire package must be delivered unbroken and in good 
order, complete in all respects. 

11. JDrawmgs must he Returned. 

Parties obtaining copies of the Plans and other drawings must return 
them to the Engineer within_days from the date of receipt. 

12. Estimate of Quantities. 

The following is a statement, based upon the estimates of the 
Engineer, of the quantity, quality, nature, and extent, as nearly as 
possible, of the work and materials required, and the several bids will be 
tested and compared by the quantities given in this estimate: 

Price 


3,000 cubic yards Eock Excavation.$. 

5,000 Earth $. 

4,000 Pilling. $ . 

1,000 Babble Masonry.$. 

500 Concrete.$. 

800 square yards Paving to be furnished and laid.$. 

1,000 linear feet of Curb and Guttering.$. 

10,000 feet, board measure. Pine Lumber.$. 

1,800 pounds Wrought Iron. $ . 

etc. etc. etc. etc. 

12 \ Estimate of Quantities. 

The bids will be compared on the basis of the Engineer's estimate of 
the quantities of work to be done and the materials to be furnished, 
which are as follows: 


Item 

Item 


d\. 10,000 feet B. M. Pine. 
h\. 20,000 Paving Bricks, 

etc. etc. etc. 

13. Estimate is Approximate.^ 

The above-mentioned quantities, though stated with as much accu¬ 
racy as is possible in advance, are approximate only, and bidders are 
required to submit their estimates upon the following express conditions 
which shall apply to and become a part of every estimate received:— 
a. Bidders must determine quantities for themselves. 
h. Bidders must satisfy themselves by personal examination of the 
location of the proposed works, and by such other means as they may 
prefer, as to the accuracy of the foregoing estimates of the Engineer and 
the nature and extent of the work to be performed according to the 
Specifications and Plans, and shall not at any time after the submission 
of his proposal dispute or complain of such statement or estimate of 
the Engineer, nor assert that there was any misunderstanding in regard 
to the work to be done or the materials to be furnished. 

c. Bidders should make an inspection and estimate. 

13\ Contractor should Make Personal Examination. 

Before submitting a proposal each bidder should make a careful 
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examination of tlio drawings and specifications, and fully inform himself 
as to the quality of the materials and character of the workmanship 
required, and ho sliould visit the locality where the work is to be done 
and make a careful examination of the place where the materials are to 
bo delivered, for should his proposal be accepted he will be responsible 
for any and every error in his proposal resulting from his failure to do so. 
13\ rniimak is (hrrect. 

The quantities given above are co.rreot, and are the quantities that will 
bo used in the fimd estimate. The prices bid must include all items of 
expense attending the work as herein specified. 

14. ami Materials are Itemized. Bid is for Whole Work. 

In the form of proposal the materials to be furnished and the work 
to be done are itemized for the purpose of comparing the bids and as a 
basis for the monthly estimates, but if the contract be awarded it will 
be as a whole. 

15. Itemized Bid Required. 

Bidders must state the ])ropoBed price for each separate item of the 
work bv which, together with the time required to complete the work, 
the bitiH will he compared; but each bid must cover the entire work, 
and no partial bids will be received. 

16. Noikiuq Allowed for Work not Mentioned. 

Work or materials not specified, and for which a price is not named in 
the contract, will not bo allowed for nor consuhn-ou. 

17. Quantities may Im Increased or Diminished. 

It must be understood that these quantities are given merely as a 
basis for comparison of bids, and the right is expressly reserved to 
incretwe or diminish the quantities or altogether omit any items that in 
the judgment of the Eugmoer may be deemed unnecesBary. 

18. No (Haims for Damayes or Extra Work. 

Such additions or omissiona do not entitle the contractor to any claim 
for cxtm work in the completion of tlio work, or to any other claims for 
damages, if tlui quantities of work and materials should prove to be 
greater or Icsss than estimated. 

18h AddUions and Oh/mges to be at Ooniract Priess. No Extra Claims. 

It must, therefore, be expressly agreed that the Engineer may, in 
his discretion, and either before or after the commencement of the 
work, increase or diminish the quantities to an extent not exceeding 
thirty [301 per cent, thereof. If the quantiti<*s be increased, the 
inereasci shall be paid for, but only for the actual amount thereof, and 
at the price fixed in the contract; and if the qnantith^ be diminished, 
such diminution shall not in any case constitute a claim for damages or 
anticipated profits on thc^ quantity or quantities so disponaod with, but 
only the quantities actually delivered and accepted and the work done 
ana approved, will be paiif for. 

IS’*. Enginew may make Additions^ Omissions, and Alterations at 
Market Prim. 

The successful bidder must understand that the right and privilege 
is reserved to the Engineer to make any additions to, omissions from, 
changes or altemtions in the materials and work called for by the 
drawings find specifications and contemplated by or embraced in his 
proposal; and tnat any addition to, or omission from, said materials or 
worK is to be made on the basis of the contract unit value of the 
work or materials referred to; and that any changes in the quality of 
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the materials or alterations in the work are to be made on a basis oi 
market rates prevailing at the time that such changes or alterations are 
ordered; and further, that no claim for compensation for any extra ma¬ 
terials or work shall be made or allowed without the same has first been 
agreed upon and specifically authorized in writing by the Engineer, under 
the approval of the owner, commissioner, etc. 

19. Samples to he Submitted. 

Each bidder must submit with his proposal, at his own expense, 
samples of the materials and workmanship [finish] which he proposes 
to use [furnish], the samples to have the name of the bidder, the title 
and location of the work, and the date of the proposal, plainly marked 

thereon. Each sample of stone.must be_inches by_inches 

by-inches, one face showing natural fracture, and the other faces 

showing different styles of finish, with the location of its quarry dis¬ 
tinctly marked upon it. The samples suWitted with the proposal of 
the successful bidder will be retained, and when required he must at 
his own expense furnish duplicates of the samples. 

20. Quality of Materials to be Considered. 

The character of the materials proposed will be considered, and if it 
be deemed to the interests of the city, state, or company, or owner for 
this or any other reason to accept any proposal other than the lowest, 
the right to do so is expressly reserved. 

20\ Materials Offered and Time required to Complete will he Considered. 

Each bidder may understand that the quality of the materials offered 
and the time stated for the supply of the materials and the completion 
of the work will be considered in the matter of acceptance of the 
proposal. The value of a day in estimating the time required for per¬ 
formance will be $.... 

21. Materials furnished hy City^ State, or Owner. 

The following-named materials [and labor] will be furnished to the 
bidder by the city, state, or owner at the prices given in the blank form 
of proposal or bill of quantities, the same to be included in the bidder^s 
estimate and proposal. 

22. Patent Rights. 

Each bidder must understand that he is to protect and indemnify all 
persons acting for and in behalf of the city, state, or owner for any 
liability which may be claimed by any party on account of any patent 
rights connected with any of the materials, articles, or processes used 
or employed in the work or in its performance, or any contemplated or 
embraced in his proposal. 

23. Bid for a Part or the Whole. 

Bidders are requested to state whether their bids must be considered 
as a whole or whether a part thereof may be accepted. 

24. Tenders. 

Tenders are to be made in the form of a' lump sum, which sum must 
be taken to cover the cost of the completion of the work in every re¬ 
spect, in accordance with the specifications and drawings. 

FORMALITIES TO BE OBSERVED. 

152. Propriety of Certain Requirements and Restrictions.—Any restric¬ 
tion or requirement imposed upon a bidder which will facilitate the business 
of letting the contract and secure uniformity and a standard for comparison 
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of the bids, anti not entail too much work or expense upon the contractor, 
can without doubt bo considered reasonable, and within the discretion 
accorded to public officers by our courts. Such requirements are those 
whicli insist that proposals shall be made upon printed forms in triplicate 
and shall be dolivt^red by a certain day named, and that the prices shall be 
written out as well as expressed by figures to give greater certainty and to 
guard against mistakes, and many other similar requirements. The act of 
the board in directing the city engineer to reject bids for public im¬ 
provement unloHB accompanied by an offer to purchase bonds has been held 
not a ground for attacking a contract actually made, it not appearing that 
the bids were influcuuaHl by that fact.^ 

163. There should Be a Standard for Comparison of Bids.—In order to 
have a fair and e(|uitable comparison, it is essential that all should have the 
same data (mneeruing tlie same subject-matter, and that the bidders one and 
all be furnished with the same information or be afforded the same means 
of actquiring it. 

An act or a charter which requires a contract “to be given to the lowest 
responsible bidder " has therefore been held to render illegal and void a 
contract awarded on plans and specifications prepared by each of the 
different bidders. Ilie court says the term lowest bid necessarily implies 
a conunon standard by which to measure the respective bids, and that 
a common standard must necossarily have boon previously prepared of 
tlm work to be done* Such a letting not only prevents the competition 
which it is the object of the statute to secure, but furnishes no standard by 
which tlie board can determine the lowest bid, and gives an opportunity for 
favoritism in awarding the contract.* 

164. FnU Information as to the Work should Be Furnished,—A pro* 
vision that certain contraede shall be lot to the lowest responsible bidder 
after advertining for bids requires that information shall be given to 
bidders which will enable them to bid intelligently.'* They should be 
informed either by the notice of letting or by proper specifications of the 
amount of work embraced in each contract, the time within which it is to 
be completed, the manner in which it is to be done, and the quality of the 
materials to be furnished.^ 

It is the manifest duty of the contracting officer or board which is 
authorised to make such public improvements to prepare plans and specifi¬ 
cations, and to give a detailed statement or estimate of the work and of the 


* lifer* D. Board of Trustees (Cal), 40 Pac. 
Eap. 551. 

* llra/,in « Pittnl^urgh (Fa.), 20 Atl. Brp. 

602 hut Mm State « St. Bfrnard 

(Ohio), 10 Ohio Oir. Ct, Rep. 74; and 
Coiineravilki Merrill (led. App.), 42 K. 
E. Rep. Ill2. 

^Errlft I^earv (Cal). 46 Pac. Rep. 1. 

^ Detroit p. Ilosmer (Mich.), 44 N. W. 


Rep, 623 [1890]; and 866 Kneeland v. Hos- 
mer, 20 Wk. 4B7. 

® Kneeland v. Furlong, 20 Wk. 487; see 
Peeples d. Byrd (Ga ), 25 S. E. Rep. 677; 
and 866 Otis *-®. City of Chicago (Ill. Sup.), 
48 N. E. Rep. 715 ; semble, Guaranty & 
T. Co. n. Chicago (Ill. Sup.), 44 H. E. Kep. 
882 [1896]. 
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kinds and quality of the materials required, for the purpose of affording 
bidders data from which to estimate the cost of the undertaking and to 
induce fair and honest competition/ It has been held that the bidder can¬ 
not be required to furnish his own plans/ The notice must provide for 
plans and specifications.® 

Such provisions in a city charter or special enactment, that contracts for 
public works shall be let to the lowest responsible bidder after advertising 
for bids, require that such information be given as will enable the bidder to 
bid intelligently, and that the same requirements, estimates, and specifica¬ 
tions be given each and all the bidders, and that they shall bid upon the 
same work and materials and under the same specifications.* Such estimates 
and specifications must be definite as to, quantity as well as to quality of 
materials required, or the contract will be void/ They should be rendered 
upon a cash basis.® Under a charter requiring ordinances for public work 
to specify the materials to be used, an ordinance is void if it fails to specify 
the material,’^ but the notice need not specify that an asphaltum pavement* 
proposed is to be of a certain kind of asphaltum.® When the statute 
requires that the nature, character, locality, and a description of the 
improvement proposed shall be set forth, an ordinance providing for the 
paving of a street or the construction of a brick sewer ^^with necessary 
manholes is not defective because it fails to specify the location of the 
manholes and catch-basins.® The exact amount of paving composition 
required per square yard need not be specified.^® An act that requires the 
advertisement to specify briefiy the locality to which it is limited, and the 
time in which it must be completed,^^ does not render it necessary to give 
the dimensions of the improvement nor the materials of which it is to be 
built/^ 

156. The Bid Should Contain neither More nor Less than is Called for 
by the Instructions, Plans, and Specifications.—The standard adopted, the 
necessity of requiring bidders to conform to it, and to include neither more 
nor less, is at once apparent. The addition of one single item, such as a 
different kind of stone, brick, or timber, a different quality of work, or a 
longer or better guaranty, destroys the equality and renders the bid worth¬ 
less for comparison with the others which conform to the standard.** It 


^ McBrian t?. Grand RapMs, 56 Mich. 95; 
and see N. P. Perrine Co. v. Pasadena 
(CaL), 47 Pac. Rep. 777. 

® People V. Corners, 4 Neb. 150. 

® Wilkins v. Detroit, 46 Mich. l‘?0. 

^ City of Detroit v. Hosmer (Mich ), 44 
N. W. Rep. 622. 

® Bigler New York, 5 Abb. K. Cas. 
(N. T.) 51; Reilly v. New York, 54 N. Y. 
Super. Ct. 463. 

® Kansas Town Oo. Argentine (Kans. 
App.), 47 Pac. Rep. 542 [1897]. 

Verdin v, St. Louis (Mo. Sup.), 27 S. 
W. Rep. 447. 


® Verdin St. Louis (Mo. Sup.), 27 S. 
W. Rep 447; Otis Chicago (III), 43 N. 
E. Rep. 715. 

® City of Springfield v. Mathus, 124 Ill. 
88 [1888]; Vane v. City of Evanston (Ill. 
Sup.), 37 N. E. Rep. 901; Cochran Hyde 
Park (III), 27 N. E. Rep. 939 [1891]. 

Wood V. Chicago (III), 26 N. E. Rep. 

608. 

“ Main v. City of Port Smith (Ark.), 55 
S. W. R. 801 [1887]: and see Felker 
New Whatcom (Wash ), 47 Pac. Rep 505 
[189n 

*2 Weed t). Beach,56 How.Pr.(N.Y.) 47a 
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canuofc beiioflt a contractor or builder to include in his proposal other or 
more or better labor and materials than are specified in the advertise¬ 
ment Under an UiJt or charter rt*quiring the work to bo advertised, pro¬ 
posals received, ami the contract to be given to the lowest bidder, the bid 
can be rt^gardetl onlj as a proposal for the labor and materials so advertised 
for, anti if the price is not lower than that of any other bidder whose pro¬ 
posal embraces only the labor and materials called for in the advertisement, 
he is !mt entitled to have tlm tumtract awartlod to him.^ 

Bids Huhmitttal according to certain specifications which contain a war¬ 
ranty of durability for six years cannot be compared with a bid that con¬ 
tains a warranty for more than six years. If tlie additional warranty were 
considered and intluencjtHl ihti award to one who was not the lowest bidder, 
the cotitract will be void.* Wlum bids were asked for a storage reservoir 
capable of holding a water-supply for 100 days' delivery at the rate of 
50,000,000 gallons per diem, the coiitract was not lawfully awarded to a 
bidtler solely bet'anse of his having offered to provide a storage capacity 
Butllcient for 250 days.® fifiui sanm was held of a case wliere a contract was 
awarded to om^ who was not tiie lowest bidder, but who had furnished 
specimens whitdi were not <mlled for in the notice asking for bids, the 
contract havitig been given to him because of the greater fitness for use as 
shown by the sii»mph«. 'Fhe contract w*aH dcclan^d void, as contrary to the 
charter.'* Hamples or speoimtms furnished eatmot be compared, and the 
low€ist price tlnm determimul !»y reference to the comparative fitness of the 
gpeedrnens, unless the advertisement has asked for samples and proposals to 
do work according to guch samples, so that all should bid with the same 
nndt^rsianding/ When samples of materials which the bidder will ub© 
have htstm furiushed iw napiired by the instructions to bidders, and th© 
sample of the lowest bidder is not acceptable to the engineer as provided in 
the contract, he aannot demand the award of the contract, nor can it b© 
given to him, oven thougli lie doci offer to use brick of another kind wMcb 
comes up to the requiremente of the apecifleations.® 

Wliile the acts and rtHpiirements of a board of public works ar© subject 
to review by tlte canirts, yet, the acta being discretionary, the courts do not 
interfere unlcHs the motive he fraudulent or does positive injury. They 
tolerate restrictions and requirementi for whicdi they can assign no just 
cauic, ami that arc frequently burdensome to bidders.'^ 

* littrerj p, (’orn’w of Darke Ck)., SI Ohio ^ State City of IVenton, 49 N. J. Law 
Hi Cll fCHTiJ: hifi Mpf Weed a Beach. 

501 low. Pr. (N. Y.) 4’70, where It Wfis held ® Van llcinen t>. City of Jersey City 

limt \shcti Slate ofllciTS had imtde an effort (N. J. Sup.), SB All, Eap. 740. 

to ohtiiin bids III a certain form and had * State a. Gltv of Trenton. 

fiiiletl in the attempt, that they might, as ® Hliaw ti, Trttnton, 49 N. J. Law BB9 

against such fiiuity hfddtsw, eiiiinfiie all [IS87'|. 

the bids, arid nccojcIiiiK to their lieat JudR- ® Harroann State, 11 Ohio Oir. Ot. K©]^ 
mem awaul the eaiitract to the lowest 50*h 

[regularJ bidder. ’ lU Marsb, 88 N. Y. 481. 

* ^ Sec, 140, iupra. 
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kind of work and materials required, it becomes a comparatively easy 
!u:Ltt(‘r to get bids upon the same basis; but when the quantity and charac- 
tvr of the v/ork (tannot be determined, the shuxdard of comparison must be 
an approximate one. In such cases it is not only prudent but necessary to 
so descrilH‘ the work that a comparison can be made of the several pro- 
poHuls without knowing the aggregate and exact cost of the whole work, 
d'his in usually accomplished by inviting bidders to name prices per unit of 
rncaBurt‘, the cpiantitios being given approximately only, to enable the con¬ 
tractor to determitie at what price he will undertake a job of the same size 
aHtimat<‘d. In siudi cases it is customary and prudent to insert a statement 
that the quantities named are approxiixiate only, and that the contractor 
must ht^ his own judge as to the correctnesa of the estimate given, both as to 
quantity and kind.* 

Every important item contemplated in the work must be included in 
the advertisement and speoiflcations under which tenders were made. A 
pari of the work may not he given outright to one person or party, nor can 
a pricm be fixed for a considerable part of the work and the remainder bo 
given for competition. A contract which fixed the expense of part of the 
work % ngreeinent between the contractor and the commissioner of public 
works, and not by competitive bidding, as required by law, is void as to 
such part* A price caunot be flxi'd for rock excavatiou iu au advertise¬ 
ment for proposals for constructing a scswer, betiause it is in violation of the 
charter of tli© city which requires contracts for work and supplies to be 
founded on sealed proposiUa and given to the lowest bidder.® 

It is a violation of the law for public ofllcers to test the bids by a com¬ 
parison which omits a substantial part of the work to bo contracted for. 
A contract awarded upon a comparison of bids which omitted an estimate 
of tiui rock excavation anticipated to be met was, therefore, held illegal and 
void.® 

It has boon held tliat the ratio of the price of rock excavation to that 
of earth excavation might be fixed as four to one.^ A minimum price to be 
paid for labor cannot be fixed, and a contmet awarded upon the basis of 
such a specification is in violation of the statutory provision requiring work 
to be awardetl to the lowest bidder/ 

Extra work that has not been mentioned in tlm annoinmernent of the 
work and prices named in the proposals cannot be ordered unless excepted 
by the statute or espc^cially provided for in the charter. Thus lui aceept- 
atuas of a bid to do rock exc».avation and other work which omitted the 
consideratioti of rock (‘xcavation, and undertook to pay what the rock 

> Mutual Life hm. On. r. New Turk (N. (lifv (III.), 8C N B. Kep. 602 ; Re Mahan, 
Y. AppX III) N. K Eep. me, Hun (N. Y ) 1101. 

‘^Merriam on IVtition, H4 N. Y. TM »Brady Mayor, 20 N. Y. B12 [1859], 
[tHHll; aim Village of Hyde Park r. ^ Re Marsh, HB N. Y. 485 [IBHll. 

barton, 182 III 100; Lake Bhore It. Ca. g, ^ Frame v Felix (Pa.), 81 AtL liep. 875. 

Sec. 151, art. 18, 
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part of the work, while a larger and more profit-paying part could bo ordered 
as extras.' Tlius under a contract awarded by a village to the lowest bidder 
to do flagging, paving- ‘®d curbing, tho village having undertaken to do the 
necessary grading and to furnish tho sand and gravel, it was held that the 
contnictor could not recover for the sand and gravel ho had furnished in 
obcdionce to a resolution by the trustees of tho village requiring him to do 
80 , as the resolution was in violation of tho city charter, which required tliat 
sealed proposals for work should be advertised for and tho contract awarded 
to the lowest bidder.* It has boon held that where a contract was let for the 
laying of Nicholson pavement (patented) and ordinary stone cross-walks, 
after proposals for Nicholson paivoinont only the assessment for the work 
could bo vacated.’ Yot in another case it was hold that wliero a contractor 
did work nocoasary to carry out his contract, either as extra work or to 
meet exigoncioa uuforesoou when tho contract was made, ho was entitled to 
recover therefor on a guauium werwif, though tho city charter provide that 
if any work ahall involve an expenditure exceeding seventy-five dollars it 
shall bo done by contract l<3t to tho lowest bidder." 

The contract must be ooniiued to the work and matorials contained in 
the proposals. Nothing ctin bo added or omitted without duo notice having 
been given, as the object of tlio law is to secure competition and tins benefits 
to be derived from it. Tho contract must be the sumo that was advertised.' 
A change by public offleora of a foot in tlio depth to bo dug for curbing, 
and permission to tho contractor to appropriate slono tlmt was by tho speci¬ 
fications to bo used for filling in a certain place, ho furnishing earth which 
could be used on the street, aro unautliorizcd and void. The proposals 
made by the contractor and the specifications form tho only basis of a oou- 
tract, and no contract can bo made under any other terms. 

If the contnictor execute work not in strict oonformity to such apooifloa- 
tions and proposals, ho is ontitlod to no compensation for his work, for tliere 
is no contract, and none can be implied.' A recent case has even decided 
that whore, after lotting tho contract for grading a street according to plans 
and ostimatea, an ordinanco wan passed changing the grade, iait no new plan 
or contract was made, though tho grading was done in accordance with the 
last ostahlishod grade, an tiBBcssniont for such work was invalid.’ A cliango 
in tlio lines or lovola whicli lessons tiio amount and the cost of tho work may 
render the contract inoperative, and invalidates the assoBsment.’ A board of 


' 'MeBriiiii e. Grand Rnptila, 56 Midi. 95. 

*Parr v, of dmtmbwh, It Naw 

York MB; md m 76 N. Y.4S1I; M 
mi Brvw«i t, Jolmwiii (!o. CMo.), IIJ B. 
W SIB); MeBrian f, Ctimud liapidi, 
Mleli. Sfi (I8BBJ, a»€l cmmmmmM 

8/1^ Eager, 401. Y. 100. 

^ Aballs «. Oily of Syraeuits (S«p*>, # N* 
Y. Bxipp. SS8. 

8 Nash St. Paul, It Mtoa. 174. 


• Borieatmtl Tht* Mayor, 22 N. x . IBS 
ft8601; but me Barkley v. Oregon City 
(Or.). BBPao. Rop. 978. 

Olty of Argontlno n. Simmons (Kan.). 
117 Put!. Eep. 14 ; Arg<»nlln« Dagetl, m 
Pan. Hop. 14; $mbk Hagiia PhllndoP 
phia, 48 Pa. Bt. 627riHB5J; but me Fuller 
Orand Rapids (Mich.), 68 N. W. liep- 
6S0. 

* Warren e, Chandos (OaL), 47 Fac. Rep. 
182. 




156 ENQINBERma AED ARCHITECTURAL JURISPRUDENCE, [§158. 


public works has no authority to exact from the contractor a bond that the 
pavement will last for five years where it is not required by the resolution of 
intention/ If, as is sometimes the case, the charter of the city provides that 
repairs shall be paid for by the city, and improvements by the property- 
owners benefited, the same to be let to lowest bidder; an ordinance, adver¬ 
tisement, and letting of a contract for the construction and maintenance 
(or repair) of a street together and to be paid for by either party alone, is 
void, being in violation of the charter/ 

158. Eight to Make Changes and Alterations Eeserved.—Whether public 
officers can reserve the right to make changes and alterations in the specifi¬ 
cations by giving notice of such reservation in the advertisement for proposals 
may well be doubted. Certainly not if the work were for a lump sum, nor 
under any circumstances which might foster favoritism or lessen the obliga¬ 
tions or work which the contractor had assumed. Labor and materials paid 
for by the unit of measurements must be subject to such changes, and it can 
work no hardships to the public nor to the contractor. Even when it is pro¬ 
vided in the contract that the contractor shall make any alterations in the 
form, dimensions, or materials when directed by the board of public works; 
that the work shall be prosecuted in such order and at such places as the 
board of public works may direct; that the excavations be made to depths 
shown on profile and plans on file, of such widths and in such directions as 
may be necessary; that any work required to be done that is not specified shall 
be done in accordance with the directions of such board, it is held that the 
board was not authorized to order any material change in the plan as to loca¬ 
tion or course of a sewer (which was being done at a price per linear foot), 
without the approval of the city council.® If in the construction of works it is 
anticipated that difficulties, requiring changes, will be encountered, or that 
the work may become much more burdensome, as by the meeting of quick¬ 
sand, hard-pan, or rock excavation, which would largely increase the cost, and 
the extent of which it may be impossible to ascertain in advance; such contin¬ 
gencies should be mentioned in preparing the specifications and contracts, and 
their payment be provided for, so that they may be taken into account by bid¬ 
ders in making their proposals by the cubic yard, linear foot, unit weight, etc.^ 

159. Instances Where Contract has been Sustained.—The fact that plans 
for street improvement were in the alternative is immaterial in the absence 
of proof that any one was misled or prevented from bidding, or that the cost 
of the work done was enhanced thereby.® 

Such contracts are divisible. When a contract has been let for work, a 


^ McAllister City of Tacoma (Wash.), 
87 Pac. Rep. 447. 

® Verdin v, St. Louis (Mo.), 3B S. W. 
Rep. 480; and see Santa Cruz R. P. Co. v. 
Broderick (Cal.), 45 Pac. Rep. 863: and 
Cole People (Ill.), 43 N. E. Rep. 607. 

* Compau Detroit (Mich.), 64 K. W. 


Rop. 336. 

^ McBrian Grand Rapids, 56 Mich. 95; 
Insley t;. Shepard, 31 Fed. Rep. 869 [18871; 
accord Kingsley 'c Brooklyn, 78 K. X. 
200 [1879] 

® Gilmore City of Utica (N. Y. App.), 29 
K.E.Rep. 841, affirming 15 N.Y. Supp, 274. 
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part of whicli hiw Imnx logally autluiriziHi aiul cimtrackd for^ and anotluT 
part of wliioli in iilogal anti uiiautlunixtHl, tho oontractor may recovor for that 
whicli was chmo in pursnanri^ of tim idiartor and according to law.* Wlion 
a contract in in violation of ihii charter of a city m to a part of tins work, it 
will rtJtultT tlicasHCB.Himmt fur the work so far voiil, as the work done was con¬ 
trary to tilt' provi.sitmsof the cliartan*, luul will not furnish a ground for vacat¬ 
ing thi» whole ai4Sossim*nt.'' it may ho rinluml by the anutunt which ifc may 
have been increased by rtiiistm of fraud or Hubstantial error or irregularity.® 
160. Works Whoi© Coit Exoeods a Ctrtaiii Amount Within the Statute, 
Charter, or Ordiaanoe. Hie nm^stion often tHimiig up as to whether the 
Etatute or charter rti<|uirtw all w’ork, however inHigniheant, k) be included in 
the spccilicmiioiis aiul itoniraci, ami if it includes alterations and additions 
and iixtraB from wliatisver tmiwn. Tim delay and annoyance resulting from 
Hindi a rt'tpurenmiit would bn eipeiisive ami aggravating beyond meaHure if 
it were necessary to advertise anti wait for proposals for every small extra 
item or minor cliiuige rec|iiiretl on tir in works. This trouble is UHually 
obviated by a clause in tdm act or esharier that only smdi contracts for mak>- 
rials and work whose cti.^t in mort! tliaii a specified sum, e, ioOC), shall be 
advertwtid iiml let to llio lowest bitldor,^ 

The midition of such a tdiwse, if the sum is made large, tumbles publio 
officers to let work in parti ami to t'vadtt tlm law, thus deft*ating its very 
object, (Courts are aiite to this fact, ant! «i*ek to re(|uirfi tlm numt stunipiu 
lous cure and stricdost honesty of all pariici, Kvith'iice of dinhomsHt prac¬ 
tices will be coiwirmal iigidiwt tlm contractor and in favor of the public. 
When II curtain iimoiint m specified m tlm limiting cost of work tliat may 
be let without iidviirtisiiig for proposals, it must not he exeoedmL ITinloran 
act requiring any expiouliturii i>f more than to he let k) the lowest 

bidder lifter iulverti«ing for bids/’ an inforiiml ecmtriw't tor work and mate¬ 
rials, iiichidiiig eight liroiimi statues, to cost more tlian ItJfiOO, without 
advertising for hidii, wiii diiediiretl void; arid it was lield that they could not 
hi iiiclmled tuitlftr tin tidvertisemoni iiiid ipectflcation ** for tlie iron inner 
domii ami other oriiiimtiittul ironwork,” nor did verbal f'xplaiiiitioni mmlo at 
the time tlm prt»posid wiii iiiitdti remedy the omission of them.* 

When propoiiiils liavii been made tfi furniih labor anil matarials for a 
itruetiire tiimordiiig to ii «t*hedit!ii of prices for spticiflc qualities, and a con¬ 
tract wiw itihiiKfueiitly eiileriHl into, to erect the structure for ii ceriiiin sum 
of money, ** being the iiggregate ctwi at tin* priema apectfliul in tlm said pro¬ 
posals/* it was field that the stiitcmerit of tlii* omi was intended only m an 

^ Tmm Tmiiifi. C*«. r fleyil, H, W, iiiiiV be ibrnbled If |W!«anappro- 

liiqi. IIII4 I llSIll; #««Im/» rifMeC!oriiiii*k. nrlitte iiiiii. fdttler r. dfiyte* (llLl, Ifl 
fill Ilftfli, rJS {liTOj* fiiiiti ti» th$ imms* N. E lie|», B74 flHHHb whf?re the act wm 
mmt. tiitietided, making the sum instead 

* Merrlamin IVlIlioio HI M. Y. IHHI }. of frifMI, which mnmm ttn oppoulte extrema. 

* /a Aiiikrsmu 17 M. K. Hefi. *Jili (N. ^ Lliller ». Mym {Ilk), 16 N* E, Hep. 

Y. imn M n McCoriiiack, «il llark m 1174 I68IJJ. 
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estimate, arid tliat the intention was to pay the prices named for such mate¬ 
rials and labor as were actually furnished/ 

161. What Work Comes Within the Statute.—A charter of a city that 
requires that ‘"all contracts for doing work and furnishing materials for an 
improvement shall be given to the lowest bidder was held not to apply to a 
contract to furnish hose to the fire department;® but a contrary construction 
was put upon the same charter the following year, when it was held that a 
charter that required that all contracts should be awarded to the lowest bidder 
did include a contract to purchase fire-hose, and that an award of a contract 
contrary to the charter, and including additional qualifications not included 
in the estimate and specifications advertised, was void.® The work of clean¬ 
ing streets .of a city, and of supplying it with water, have been held to come 
within the prohibitions of the charter against making contracts for work 
without previously advertising for proposals."* A statute which requires all 
contracts for the improvement of roads to be let to lowest bidder has been 
held to include contracts for repairs to permanent bridges and culverts,® and 
cells of a jail have been held to be a part of a public building.® 

The removal of garbarge at $800 per month was held not to be within a 
statute requiring that work necessary to be done to complete a particular 
job and involving more than $1000^^ should be let to the lowest bidder, as 
the work in question was not done to complete a particular job and did not 
necessarily involve an expenditure of $1000 or more.^ If it be provided that 
no contract or purchase involving an expenditure of more than $1000 shall be 
made without first advertising for bids, an exchange, without advertising for 
bids, of pumping-engines incurring an expenditure of more than $10,000 will 
not bind the city, even though it is made by order of the city council authoriz¬ 
ing the board to make such an exchange, such order being held not to abro¬ 
gate the terms of the ordinance.® So under a contract for the construction 
of a public building a substitution of another kind of work which increases 
the amount to be paid for the building by more than $1000 cannot be made.* 
The cost of the materials substituted, it seems, is not to be added to the cost 
of furnishings whose place they take.*® Verbal explanations that certain 
work will be required and certain materials must be furnished are not suf¬ 
ficient to include items not mentioned in the advertisement or specifications, 
though they be a part of, or properly belong to, the structure advertised. 
They cannot be included if their cost exceed the statutory limit.“ 


^ Swift 'D New York. 26 Hun 'N.Y.) 508, 
T'emrsed by Court of Appeals 89 N. Y. 52. 

® City of Trenton v, Shaw (N. J.), 10 
Atl. Bep. 248 [1887]. 

* Stft*e ® Citv of Trenton (N. J.), 12 
All Rep. 902 [1888]. 

^ State 'B. Kem, 51 N. J. Law 259 [1889], 
WaieT; Davenport Kleinschmidt, 13 
Pac. Rep. 249. Watm'; Frame d. Felix 
(Pa). 31 Atl. Rep. 375 

* Follmer ©. Commissioners, 6 Neb. 204. 


®Ertle t?. Leary (Cal.), 46 Pac. Rep. 1. 

Swift Mayor, 83 N. Y. 528. 

® Worthington 'o. Boston (Mass.), 41 Fed, 
Rep. 23 [1890] 

® Brady n). New York, 55 N. jT. Super. 
Ct. 45; and see Sadler v. Eureka Co, 
Comm’rs., 15 Nev. 39; andiSwift t?. Mayor, 
83 N. Y. 528. 

Brady v. New York, 112 N. Y. 480. 

” Littler t>. Jayne (Ill.), 16 N. E. Rep. 
374 [1888]. 
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162, State or City to Furaisli Certain Thingi at a Specified Price.—It 

is sonuitimm tht^ practice of public. aurporatiouH to purchano a certain brand 
or make of materials, the tmgimau* and council being satisfied that they 
are tlm best, or it may he uceesHary to satnire conformity thoiighout a system 
of works. When a city bus contracted for suppliers under such circumBtances 
or has them in stock, it tnay riit|uire the contractor to purohase them at 
the price paid by the city anti use them in the wtirks,* 

163. Contracts for Patented Articles or Materials of a Special Manufac- 
tnre. —If proptinab are invitetl in gotHl faith, it has been held that a city may 
contract ftn* the use of such materiak as it deems l>t»8t, thougli Hutdt materiak 
are the Kubjeci of prifate ownership or the product of exclusive mauufac- 
ture, or the meilmtlii of preparing them are covered by pattmis/ 

An ordinance providing for paving a street with a particular kind of 
asplialt in whiedi there ia a monopidy k not voitl, thougli the city charter 
provides for letting lunitriicds to tlie lowest responsible bitltler,® the council 
having the right tti rejead the bid if it k exorbitant; the find that there ka 
monopoly does not ria|uire that it he uisessed,* If the tiling needed for pub¬ 
lics use i« part of a patented articles and can be bought only in one place, it is 
sometimes held that the articdo mted not bo advertised/ 

In New York iitaie it hiw been lield that the provision which entitles the 
person making the Inwest estimide to have the (‘oniract awarded to him does 
not apply to mUtmilm for patimted artiedes or procumis/ Home statea hold 
to the view that iticli contracts are not prohihifceil; hut the tendency of the 
courts, according to «Iudge IHllon/ is iliat the siaiutet prohibits any curntracd 
that cannot he advertised or lid in the manner it prescribi^s, and he cites 
ciwesin which it hii« hiieii hehl that a aontracd fiir a patcmtecl pavement with a 
person who had tlitHixcluiive right to lay tluisarne was void/ Mr. McKinney, 
in the Amcirican and Knglisli Kitcyclopiiidiii of Law, says that the majority 
of the ciiiiii take fcliii aiiiiie view, and lioltl that the statutory prohibition ap- 
pliiig to pittenkitl iirticlea, citing mimtirmw eawts/ 

It is impoiwiblo to tell, except in stiitcii where it hiw boon already decided, 
what law would be iimtiiiitiML and eitginccra or contractors would do well to 
taka good ctoiuwii! if the i|iiii«tion taimti up in their husimm The cases which 
hold that materiak or proco«i^i wliicli are patented or arc tlm suhjfiot of a 


* Mtrrfaiii In Ftillllfw, 84 N. Y. 6ii 
[IHSlf 
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^ DfIlmCi Miiiilc. (jorpbii,, |407 4th cd,). 
*lHlitai’8 Mmda. Corphii, § 400, mU 
(4tli td. im% 
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monopoly may be made the subject of a proposal and contract are given 
below/ as well as those wMch are to the contrary.® 

164. Instances where Contracts have been Made for Thlngi in Which there 
was a Monopoly. —Perhaps the law will be better understood by a few oases. 
Those which most frequently occur are in contracts for patented pavements 
and sidewalks, and there is no uniformity in the decisions of the diilerent 
states. Tiiore are several cases of patented machines, one a pump, in which 
it was held that the fact that the pump authorized wm patented did not 
relieve the board from the necessity of advertising for bids/ Another ciise 
decides that a requirement that work shall be let to the lowest bidder does 
not forbid a contract for a garbage crematory, parts of which are patented, 
when the patents have been offered to the city or any contractor ac a fixed 
price, and there is in fact free competition as to work and materials.* In 
the same state it has been held that a city cannot contract for a patented 
pavement, no arrangement having been made with the patentee binaing him 
to sell the privilege of using the process to the bidder at a fixed price/ 
Where the royalty required to be paid on a patented article required to be 
used in the performance of a contract for public works was fixed, and the 
proposal inviting bids for the contract definitely stated that the royalty 
dhiould be paid by the accepted contractor in a particular way, and severid 
bids were actually made for the work, and tlie contract was let to the low- 
^ bidder, there was actual competition by bids, in compliance with the 
kw requiring the letting of the contract to the lowest bidder/ 

In Louisiana it has been held that a city may contract with the highest 
bidder in order to remove and destroy, under certain regulations, the ofld 
that is annoying to health/ 

When the job embraces several kinds of work, some of which are patented, 
while others are not, it has been held in New York that separate proposals 
should be invited, one for that part which u mi patented, and anotlier for that 
which is patented and for which there can be no competition/ Specifications 
in the alternative have been allowed in a case where tlm lathing to be used was 
required to be a certain ^^pitent latliing/^ or "some other lathing of equid 
quality to be manufactured from sheet iron within the limits of the city/' * 

»Hobart Detroit, 17 Mfeh, 246; Es #0; Burgei« t. Jeffewou City, 21 La. Ann. 
higro, SO N. Y.618; N. P. Perrine Oo. p, 14S: Dean e. Charlton, 3S Wi*. S§0; 
Quackenbusli (Cal.)» WPac. Kep. SSS; ¥er- e. Borchsinlus. M Wfa. BarMr iiS* 
mn St. Lotiiii (Mo,), 27 S. W. Eep, 447; phalt iU Hunt, 100 Mo. 22. 

Dean» Charlton, 2S Wis. 590; Kllvington t, » Worthington Ikwton, 41 Fed. Bep. M 
City of Stiperlor (WIs.), 52 N. W. Bap. 487; [18901. 

Mb Mt^Oormaok. 00 Barb. 128; Wortblngton ^ Kilvlngton e. City of Superior (Wis*), 

e. Bouton (Mam), 41 Fed. Rep. 28 [1890]; 68 N. W. Bep. 487. 

Harlem Qm Co. n. New York, 118 N. Y. ^Dean Charlton, 28 Wfi. 690. 

JlOOl* Nebraska City Nel^raska Qm Co., 9 ^ State r. Board of Comers of Shawnee 

NeB. 389: Yarold e. Lawrence, 16 Kan. County (Kan.), 46 Pac Rep. 616; smaim 
126’ P«a)plce.Van Nort,66 Barb.(N.Y.) 881. Detroit e. Rf»bin»on, 88 Mich, m, 

* State % EUmheth, 85 N. J. Law 851. State e. Faywan (La.), 17 So. Jtop. 481. 
I^n e. DUea, 26 N. Y. Supp. 982; Nich- • Bs Kagir, 46 N. Y. IW. 

oison Pavement Co. v. Painter, 85 0^; «Mulretn % Kalloch, 61 Cri. 621 
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Contracts for work or public uiulertakings for which franchises or exclu¬ 
sive rights already t'xist, and by which competition is prevented, it seems are 
not witliin the statute requiring all contracts for work and materials to 
be advtu'tiscd aiul let to llie lowest bidder. It was therefore held that a 
contract made without inviting proposals with a gas company who had the 
exclusive right to supply a partiendar part of a city with gas was valid and 
binding/ A eoutraet with the only electritslight company in the city with¬ 
out ailviu’tising was hide! valid.' 

When professional H(*rvi(HiH, as those of a surveyor, are required and he 
is to be emphjyeih it has bcum ludd that the cu>mmon c.ouneil or board have 
the power to selet^t with nd'erenct's to setuiring thi^ neeegsary skill, and no 
advertisement is re<piired/ It has therefore been held that it was not 
necessary to advertise and to give to the lowest bidder a contract to fur¬ 
nish fireworks, hn* tlie reasem tliat the artiedes were of a peculiar cdiaracter, 
depending for their value upon the personal skill of the matuifacturer/ 
This is an intercHting case, ami tlu! (|uesLioti may be properly asked if a 
contnujt for tlie erection of a lighthouse would come under the same rule, 
it having Inmi ludtl that tln^ construction of Hindi a Htructuro was particu¬ 
lar work, depemling upon the personal skill of the contractor, and such 
work as could not be completcnl by Ids excnuitor or administrator/ It is 
thought not. 

Tlie renting of cdiambers for tln^ recairder of the city of Now A"‘ork has 
been held not to full within a provision recpiiring all camiracts for work or 
supplies to be let to the lowest hidden* / nor do (arntracts for carriage hire 
of aldermcm and coumdlmen wlnm engagcal in publics scn'vican’ 

166. Conditions and Stipulations as to the Performance and Completion 
of the Work. 

1. {for/- MiifirifflM io tm to ^^aiisfariion of fhigimer or ArrJiifecL 
liidders will la^ rca|uired to furnisli materials and to eompleto the 
entire work to tin* satisfaetion of tln^ engineer and in substantial accord- 
am!e with the Hpcadflcntioim hereunto annexcal arid the plan thcireiii 
reft*rred to. No extra eornpensation, beyond the amount payable for 
tlie w^vcwal cdasse.H of work before enunu^rated, wliitdi shtdl be actually 
performed at tins priems then‘for to be* speeiiled by the lowest bidder,' 
shall be due or pavnble for tln^ entire wora. 

I*. fnHjmiion omi Aerrpiftnro of Work* 

Eacdi bidder must understand tliat should Ids proposal he accjepted 
the materials dcdivercid and work penTormed by him, at any and 
all times during thci progress of the work, ami prior to final acca^pt- 
amw and paymtmt, the same shall be snbjt‘ct to the inspec.tion of the 
engineer or iireldtect, or his authorised agent, with the full right to 

(iimOo. r. New York, BUN Y. *^1)1!!wilier r. Mayor, 46 How, Pr. (N. 

S09; Nehni»ka City t'. Nob. HasCkh, H Nob, Yd 'iiU. 

SII9, ^ Wi‘t»twc»rfh r. Ct»ek, 10 A & E. 45. 

« Hartford n. Hartford Elec. Lt. (!o., 65 ^Hivlrsn. Now York, HH N. Y. 207. 

Oomt. 1124. ''Bmtah r. New York, 21 How. Pr, L 

® «. Flitff. 5 Abb. Pr. i N Y.riifJ. 
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accept or reject any part thereof that in the opinion of the engineer 
or architect, or his authorized agent, is not strictly in accordance with 
tlie drawings and specifications; and that he must, at his own expense, 
within a reasonable time, to be specified by the engineer or architect, 
remedy any defective or unsatisfactory materials or work, and that in 
the event of his failure to do so after notice the engineer or architect 
will have the full right to have the same done and to charge the cost 
thereof to his account. Each bidder must understand that, should 
his proposal be accepted, inspection of or payment for, any portion of 
the work embraced therein by the engineer or architect, or his author¬ 
ized agent, will not relieve him of responsibility to remedy any defec¬ 
tive materials or workmanship, at his expense, at any time before final 
inspection and acceptance of and final payment for all of the materials 
and work contemplated by and embraced in his proposal. 

2. Prices to Include Everything. 

The prices bid are to cover all expenses of furnishing materials 

[except.,whicli will be furnished by the company or city] 

and to cover all expenses and furnishing of tools, labor, and utensils 
incidental to and necessary for the full completion of the work in con¬ 
formity with the contract and specifications. 

2\ Price Bid to Include Everything. 

Bidders will state a price for completing the work specified in the 
bill of quantities and described in the contract and specifications, 
which price is to include and cover the furnishing of all the material 
and labor and the performance of all the work requisite or proper for 
the purpose, and the completing of all the above-mentioned work and 
the materials in the manner set forth, described, and shown in the 
specifications and on the plans furnished for the work, and in the form 
of contract exhibited and furnished by the engineer. 

3. No Deviation from Plans and Specifications, 

Bidders are informed that no deviation from the specifications will 
be allowed unless a written permission shall have been previously 
obtained from the engineer or architect. 

4. Bonds to Maintain and Keep in Repairs. 

The successful bidder will be required to furnish bonds to maintain 
and keep in repair the whole of the works undertaken by him, and all 
other works, roads, and streets interfered with or rebuilt, for a period 

of.mouths after the full performance and completion of the 

contract. 

6. Protection of Work and Materials. 

The successful bidder will be responsible for the proper care and 
protection of all materials delivered and work performed by him until 
the completion and acceptance of and final payment for all the work 
embraced in his proposal, and part payments from time to time on 
account of such materials and work will not in any way relieve him 
of such responsibilty. 

6. Building Regulations, 

The successful bidder must fully comply with all municipal building 
ordinances and regulations, and obtain all required licenses and per¬ 
mits, and pay all charges and expenses connected therewith, and be 
responsible for all damage to persons or property which may occur in 
connection with the prosecution of the work. 

7. Skilled Labor, 

The successful bidder is to employ o«nly skilled and reliable workmen 
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in the performance of the work, and must agree that the engineer or 
architect nhall havi^ the right to decide upon and discontinue the serv¬ 
ices of any workman employed by him on the work who does not 
possess satisfactory^ skill and qualitications or is otherwise objectionable. 

8. Bidder MuM Furnish Bond for Baiinmd of Labor and Malerials.' 
Each buhlcr must distinctly understand that if his proposal is 

accepted, he will be retpiired to execute a formal bond or contract; and 
the part atul linal payments, as the vouc.hers are issued on account of 
the conirat^t, shall be subject to a reserved right of the engineer or 
architect to withhold any [nirt of the money to be paid \inder the con¬ 
tract in the event of tlie failure of the contractor to promptly make 
paymeniH to idl perstmH supplying him with labor or materials in the 
prosecutiem ami coinphdaon of tlie work provided for in the specifica¬ 
tions, drawings, and proposal 

9. (krmnienoetnenl and /b-e/z/vw.s’ of Ifh/’X:. 

The work must commenced ion days after the execution of the 
contracd. ami proHctmied to completion without interruption or delay; 
the whole work is to be completed and delivered by the.,..day of 
.189 . 

10. Nandn^r of Bajiu Required to Oowplek the Wo7dc. 

Each hiilder niUKt also state the number of working-days he will 
ro(}uire to C4Hnplete tlu^ work, which iiumi)er of days will bo (‘minted in 
the eontpariHon of bids at the rate of iwtmty-five dollars ($^5) per day. 

11. (Joutj*arfor\s Belay, 

All additional expeimcr to the.liy reason of extension of the 

contract at the nHpn^st of tln^ c‘ontra(d4)r shall bo deducted from pay¬ 
ments due or to iHHanne due the c,entra(‘lor at the rate of. 

dollars for eindi and every day. 

Ill Liquidated Ikimayes. 

The damages to he paid for each day that the contract may bo unful¬ 
filled afh'r ilm time specnfhsl for the (uunpleiion thereof shall have 

expirecl are, by a clau««^ in the contract, fixed and liquidated at. 

dollars per tiay. 

Ill Liquidated Danmye^, 

laeli bidfier must understand that should his proposal bo accepted 
the sum of......... .dollars a« liquidated damages will bo fixed for each 

and evt^ry dav’s delay not caused by the.“.that may occur beyond 

the time'Htipulfitecrin his prommal for the supply of all the materials 
and Urn periermanee and completion of the work. 

Ill Liquidated Ihmiayim, 

Liquidiited damagf»« of....dollars per day are fixed by the 

terms of the contract for eacli and every day that the contract remains 
unfulfilled after tlie date of (sompleticm speadfiod. 

12. Bcmanfar Hariy (hmpleiion, 

A hemus of,,, .ifolliirs per day will be paid for each and every day 
that the work i» coni ph'tcd before the date specified for completion. 

13. Paymenin OH Edimate. 

After the ii<‘ceptantte of a proposal, and execution and approval of a 
formal bond and (*ontriict, monthly payment will be made on account 
of the work actually done and in jdacai in the structure;_and such 
paymenta will bo bamal upon the e«timatcd value of the quantity of such 
work, computed from the contract unit of value, less 10 per cent, tc) be 
retained until the entire and satisfmdory completion,^final inspection, 
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at which time final pajtiitmt of the Imhiiira tino will b« itiacle; hnt no 
payment will be made for any iiiiitoriab dtdifortnl, but not actually put 
III place. 

14. Paipmnis io (hnimriifr fbili/. 

Payments will be made cnily ti> priiiidjiab. Aanii^iiiiRints and |)owers 
of attorney bi collect moiieyii will ii«it b*' recii|tiiiEtHi. 

15. Paymtiniit (huHiigeiii mi Appr(*priiiimHM, 

Payments will be made ujMiii iiioiiitily Inti efintingcmt upon 

such appropriations ii« may frtntt tditio iti tifiie be iimde by kw, and ten 
(10) per cent, wdl be riMiirvea from tmeli jmyiiieitt itiiiil thii ccimplution 
of the contract. 

10. OJfmirH Nid 

'file paymanta to the coiiiriiclor uliiill t«* tiiiitle mil of the fttntk under 
the c^ontrol of tliii city, coiiiiiy* nr »tiite in liner piililtc rii|mcity; and no 
member ur ollictir of such idiy, roiiiily. or wiieltier or not a party 

to this agreement, i« to be uefioiiiilly resjitninilib^ ki ihe contriictor, 

17, tkmmd Amiipi ur Suimi, 

The original coiitriiclor wdtl be held to Iht^ perfiirmtiiiciMif the con¬ 
tract, and transfemof coiilriicliicir of iiilerrstH in ctiiitriif*ti am prohibited 
(by law). 

166. Conditioas tad Stipaktioas m U Pirformtact tad Coaplttioa of tk$ 
Work—The above itipiilalions lire ctiiitiiinii to ciife4ritclii*ii coiitritote and 
belong strictly to llie coiit4md itidf, iiiitl are treated iintl disctiijiid in inc- 
tions speoitlly defokid to tlieiti in Purl 111, Thij tie iiol eiittir into the pro- 
po»l except m being ttiritw of the ngreeiiioiii wlihdi the liiditiir iiiiwt eietmte, 
167. Bead or Ctrtified Chtok to laiart thi liioalioa of Iht Coatraot, tad 
Seoarity for its FatthM tad Compltlt Pirforatact. 

1 . (Mifimt (JhmL 

Kimh bidder miwl Mibiiiit with Itii finifmml ii certitlt^ii check for..,, 
dollars,...» drawn in ttn* order «f.. ...... iii n^gtiiiriiiily that tie will 

fully and faiihftilty coiitp!y with llte lertiw of Id^ |iro|ifesiil nhmdd the 
samii bo aeceptefl/iiiiii i!iat witliin ten iifler the furiii k mm% him 
he will execute ii ftirttiiil tioiid and eoiilriiet in therewith, 

V. Jknid m* iVri(fkii Pkrtk 

Kttcli hid or projwial miwl be iiinl ieiilf^d by the bidder and 

witnesw^d, and be iiecoftijniiiifal by ti butiib iipprint^d lifin a 
sum effitfi! to nrie ieiillt of the mm im daii«ige«, mm- 

diiioiietl ilmt llni piiriy iiifiliifif I lie liid siutlb wtllini ten tlafi after the 
aotHiptiincai of «iid propoiiiib Itie rintir/iei, n iih neeiirtly iipproved 

hy tfiii engiiiciir fcfiiiiitiw^iioiierl for ita failfiftil jierforiiiaiice. In ei» 
the bid be iirreptwi, the foritiiil lu be e^eciilf*il liinl iipproied will 

bii attiiched to and form a piirt of tlt«* adtertweiiieiit, and 

conditiotei, ipecitlciittoii. iiccc|itt^4 proiiosiil, ietter of iiercjitinice, and 
tlie drawiiiic^, a!! properlf sifiieib wiiliin llip tniie sjiecifietl in this 
adff*rlt«etiieiit; »»r. iii plit«a^ of tlie tioiid If* iiccioiijtaiif propo«!, the 
bhbter niay fle|iii if wilb ilie eoiiiitii'^f4 tuno’ ii «f itioiif^y or ii projierly 
Ciriifiod check of the miiti* iitiitniiit payiibie to ...... «iiid clitick to 

be returned to tin* bidtfer on the mini firli%'erf of the final coa- 

tmotiiiid the boini rt*f|iiired for ito fiiitlifii! iitrfiiniiwiitii. 
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r. Bid Musi be Accompanied % (lertified Check, 

No proposal will be received and considered unless accompanied by 
either a certified check upon, a state or national bank drawn to the order 

of. fOt money, to the amount of-per centum of the amount 

of the security required for the faithful performance of the contract. 
l\ No bid will be considered wliich has not responsible sureties upon 
its accompanied bonds^ or, if without bond, is not accompanied by a cer¬ 
tified check, as aforesaid. 

l\ Bond for Nreauiion of Oontrad (f/. B. Form'), 

The bond attaclunl to each bid must bo signed by two responsible 
sureties, to he (au'tified to as good and sidllcieut guarantors, by a judge 
of tlio United Htates court, a United States district attorney, collectoi 
of customs, or by some otlier oillcer under the Uuitod States government. 
Each guarantor must justify in a sum not less than one tenth of the 
whole amount of the pnqmsaL 

2. Forfeit, tire of Check. 

Should the ku;cessful biildor fail or refuse to execute a formal bond 
or contract within tcm days afti»r the same is Bent to him, his certified 
check may be (hudared forfeited, the letter of accopiance of his proposal 
may be revoked, and all obligations in connection therewith will be 
released and annulled, 

2h Forfeiiurc of ('heck 

If tlie Huccessful bidder shall refuse or neglect^ within five days after 
notice that the (jcmtnud has been awanled to him, und that the adequacy 

and sufllciiincy of the aecnirity offered by liim in approved., to 

execute the contract, the amount (»f the aforesaid deposit made by him 

shall be forfeited to and reiainiHl by.as liquidated damages for 

such neglect or refumt; but if shall execute the contract within the 
time aforesaid, the amount of his deposit will be returned to him 
forthwith, 

3. DeUiwrp (f fkriijiml Check 

Such c1uk 4 or money is not to be inclosed in the sealed envelope 

containing the iiitimate, but it is to be delivered to. No pro- 

poml will be received until sucdi check or money has been deposited and 
examined and found to be correct. 

4. iteiurn of (kriiflmi ('heckn. 

All deposite except that of the Buccassful biddor will be returned to 
the personii making the same within three days after the contract is 
awarded, 

4*. Metnrn of Ckrtifiml Check 

The cortiiietl check of the aucceiaful bidder will be retained until the 
execution of a foritml bond or contract, and the approval of the same 

by.. and the certified checks of the unBUCceHsful bidders will be 

returned within thna^ tlayi after the proposal of the successful bidder 
shall liave been iiceeptiid. 

5. Mamm of Barciim, 

Bidders are required to name the sureties or suri^ty company who will 
sign the rtiquirea bond in emn the contract should be awarded to him 
or them. 

6*. Commit of Surciim, ^ ... 

Bach bid or estimate slifill be accompanied by the consent in writing 

of two hotisiiholders of Urn state of... with their respective places 

of busings or residence, to the effect that: 
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a. If the contract be awarded to the person making the estimate, they 
will upon its being so awarded become bound as his sureties for its 
faithful performance. 

h. If he shall omit or refuse to execute the same, they will pay to the 
corporation any difference between the sum to which he would be 
entitled upon its completion and that which the corporation will be 
obliged to pay to the person to whom the contract may be awarded at 
any subsequent letting, the amount to be calculated upon the estimated 
amount of the work by which the bids are tested. 

Oath of Sureties, 

The consent above mentioned shall be accompanied by the oath or 
affirmation in writing of each of the persons signing the same that he 

is a householder or freeholder in the state of., and is the 

owner of property in value equal to the amount of the security required 
for the completion of the contract and stated in the proposals, over and 
above all his debts of every nature, and over and above his liabilities as 
bail, surety or otherwise; that he has offered himself as a surety in good 
faith and with an intention to execute the bond required by the law if 
the contract shall be awarded to the person or persons for whom he 
consents to become surety. 

6. Acceptability of Sureties. 

The adequacy and acceptability of all sureties and the amount and 
character of the surety for the fulfillment of the contract will be 
determined by the commissioners after the proposals are opened, the 
award made, and the contract signed. 

7. Sureties Must he Residents of State. 

If a bond be required with the contract, the sureties thereon must be 
residents of the state of.and satisfactory to the commissioner. 

8. Surety Not an Officer or Partner, 

An officer of a corporation will not be accepted as surety for such 
corporation, nor will a firm be accepted as surety for a member of the 
partnership. 

9. Surety Must Not be in Default. 

No person will be accepted as surety who as a contractor has failed to 

satisfactorily perform any contract with the., or as a surety has 

failed to abide by a bond for the performance of such a contract, or as a 
guarantor has failed to abide by a guaranty accompanying a proposal. 
The surety must be signed by two responsible persons, who must justify 
before an official, authorized to administer oaths. 

10. Time in Which to Execute the Contract. 

The person or persons to whom the contract may be awarded will be 
required to appear at the office of the commissioner of public works 
with^ the securities offered by him or them and execute the contract 
within ten days (not including Sunday) from the date of notification of 
such award and that the contract is ready for signatures and sign the 
contract in triplicate. 

11. Ratio of Security to Proposal. 

The security^ required for faithful performance of the contract and 
specifications will not be more than one fourth (:^) of the amount of the 
contract, and the right is reserved to increase the amount of said security 
after proposals are opened to a sum not exceeding one third (J) of the 
total consideration of the contract. 
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168. Bond and Certified Check to Insure the Execution of the Contract 
and Surety for EaithM Performance and Completion of the Work.—The 
bidder may be recpiired to file, before the biclH are opened, a satinfacdory 
bond or certified check, conditioneti that ho will enter into a contract with 
good and BuOicient surety if he is found to be the lowest bidder. Such a 
requirement is reasonable, and the low(‘Bt bidder cannot insist upon the 
acceptance of his bid witliout first filing siudi bond.^ If he has negletded 
to do BO before the proposals have been opened, it may be doubted if he (ian 
do so afterwards if the board refuse liim tlio privilege. It seems that public 
ofiicers may in their discretion (‘x<!Uise the failure to accompany the bid with 
such a bond. It has been held that a bond furnished on the same day that 
the proposal was accepkul was sufUcient.® 

If, however, the statute or charter providc's that whenever any irnprove- 
mont shall be thutlared lUHwmurj tlu^ council shall authori'ze the department 
of city works to advertist^ for bids under wnd, which bids shall be publicly 
opened ami announced, with the name of tlu^ bidder, the amount proposed, 
^^aud the names of the sunUies,^’ it will 1 h^ ludd that Hindi provision requires 
security to be given with <»very bid, smdi B(»curity to be a guaranty of the 
bid, as well as of the pmdormamte of tin*, contracd. if awardiul to the bidder/ 
If a charter require Bemiriiy, Imt there is no provision as i.o iht! amount of 
the l)ond or as to its form, or wlu*tln*r it was to Ih^ fiinuHlnHl with the hid 
or after its aeeepiam'e, the regulation of sueh matter is left to the efllcers 
who are to rcauuve the hid.® 

Sueh a provision is matessary to insure good faith in bidders and to make 
sure that the propoHaln are not wit.lulrawn liefort* tlie (umiraet isan^artlml. A 
proposal is a formal offer whicli by the law (amtracd.« may be withdrawn 
or revoked at any time before it has heem accaqited ; wlum accepted in pro- 
cisoly the terms of tht! proposal it becomes a binding cmniract. An acasept- 
anco which varies the terms of the offer is a counter-offer which may invali¬ 
date the offm*/ * 

Therefor© a deposit hy one bidding for a eity contract, made on con¬ 
dition that it he forfeitecl if tlie bidder fail to (pialify after award of tha 
contract, cannot he forfeited for his failure to sign a camtract and bond 
securing its performance when the cjonditions tbenan are more hurclensomo 
than were the speciflcmiiona contained in tin* advertisement/or where tho 
contract is not basecl on legal proceedings of the rnnnicipal anthoritieH.' 

Where it is an eipress condition of the acceptaru!© of a hid tliat the 
bidder shall make a tleposit, which m to he forfented on his refusal to cuter 

^May fj. l)i'fioit» 9 Mich. N. myi aim bloyerM Law of Building mid 

^ Eatiliiig 1 ^. Boani (IinL). 40 N, E Eep. Buildings. fUl, 

1079; Bmlih n. Philiid«l|dila, S MJnfier a, Ciwtcel (Tex. (llv. A|>p.)» ^7 

Brews. cPa. i44IL S. W. lien. 791. 

® Selpljo a. 0fty of Brooklyn (film,), 89 * N. P. rerrimi Go. «. Fanadcaa (Gab), 47 

N. Y. Hupp. 00. Fac. Itep. 777. 

^TuUk n. Love* 7 JoliM. (N. Y.) 470; 

*8m Law of Coiitraeli. Gimp, lY., Sacs. 9S-97, iapra. 
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into the contract^ the bidder, when he has abandoned such a contract without 
just cause, is not entitled to be relieved against the forfeiture.' 

Public officers have no discretion in the matter; if the lowest bidder has 
refused or neglected to execute the contract, the check that he has deposited 
as security must be forfeited and retained by the city as liquidated damages 
and paid into the sinking-fund, and any other disposition of the bid or the 
check is unlawful." 

When the act provides that the bidder whose bid is accepted and who 
fails to furnish proper security ^‘within five days after written notice that 
the contract has been awarded him shall forfeit the deposit accompanying his 
bid, the forfeiture will not occur if the authorities have failed to give him 
the written notice, though he has been informed of the acceptance of his bid.’ 

The decisions may be modified or conditioned upon whether the court 
regards the certified check as a penalty or as liquidated damages. When 
the notice required each bid to be accompanied by a check for $500, ^^as 
a guaranty of good faith that the bidder, in case his bid is accepted, will 
enter into a contraeV^ and the plaintiff’s bid was accepted, but he failed 
to enter into a contract within a reasonable time, whereupon defendant 
appropriated his check, it was held that the money deposited by plaintiff 
was not liquidated damages, but a penalty, and defendant was entitled to 
retain only so much as would cover its actual damages."* 

The fact that the resolution provides that, if any person whose bid is 
accepted shall fail to enter into a written contract and give the required bond 
within ten days, the certified check deposited by him shall be forfeited, etc., 
does not limit the city council to ten days in which to accept a written con¬ 
tract and bond, and require a forfeiture of the contract in case they are not 
furnished within that time.’ 

169. Proposal to be Accompanied by Consent of Sureties. —A notice to 
bidders requiring that ‘^the proposal should specify the names of the sure¬ 
ties offered, with the written consent of the persons so named,’’ has been held 
reasonable, and it was held that by reason of neglect to furnish the written 
consent prescribed, the lowest bidder was not entitled to have the contract 
awarded him ; and the fact that he was present at the opening of the pro^ 
posals accompanied by responsible persons for the purpose of giving their 
written consent to the use of their names as sureties did not-remedy the 
omission to specify their names in the sealed proposals. It was held too late 
to perfect the bid.® When the statute requires that each bid shall be accom- 


^Villn^e, of Morgan Park v. Grabau 
(Ill.), 26 N. E Rep. 1085 11891]. 

^ Kimball v. Hewitt, 2 N. X. Supp. 697 
[1888]. . 

* Erwing v. Hew York, 16 H. Y. Supp. 
612 [1891]; see a’so Mitchler v. Easton (Pa.), 
23 Atl. Rep. 1109. 

^ Lindsey v Rockwall County (Tex.), 30 
S. W'. Rep. 380; Willson v. Baltimore (Md.), 


34 Atl. Rep. 774. 

^ City of Springfield v. Weaver (Mo. 
Sup.), 37 S. W. Rep. 509. 

® State D. Governor, 22 Wis. 110 [1867]; 
State V. Bartley (Heb.). 70 H. W. Rep. 867; 
a77d see Roberts v. Brett, 6 C. B. H. S. 
635; Stafford v. Lowe, 16 Johns (H. Y.) 
67 : Cremer v, Higginson, 1 Mason C. 0. 
R. 323, 368. 
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paniod by sufficiont guaranty of boiuc diBinterosted person/^ tlie act is not com¬ 
plied with by merely writing the nann^ of the person ollered as surety as such,' 
When one of the sureties who was named in the bid refused to execute 
the bond as surety, it wais ludd sufficient to justify a refusal to execute the 
contract even after the bid had been accepteil and thtuletails of the contract 
agreed upon, and oven though the lowest bidder did offer other securities.* 
The bid must conform to the form of the proposal required.* It may be re 
quired that the sureties shall be residents of the state, and tlio award of the 
contract may be refused to a bidder who neglects to furnish such security.* 
'The public officers may determine the responsibility of the sureties 
offered, and if they are sufficient; and it seems they are not limited in their 
inquiry to their reputed or actual responsibility, but may consider their 
vocation, business habits, character of their investments and property, and 
their reputation for integrity and prudence/ A requirement that ^^all 
proposals must he aecompanitnl by a certifieate of deposit for the sum named 
to the credit of the aiulitor/^ is satisfied by a c.ertificate of diqiosit to the 
credit of the bidder and indorstul as Pay N. S. li Auditor, etc;., or order. 
It was held that the board could not reject the bid, that being the lowest 
bidder, and, having furnished the n'quisite security, he was clearly entitled to 
the contract ; that Im was entitled to it as a matter of right and of law. Such 
technicalities cannot be prescudbed/ * 

THE AWAED ANl> FIKAL EXECUTION OF THE CONTRACT. AOOEFTAKOl OF 

THE FROFOHAn. 

170. Information to ha Furnished and Conditions to he Impoiad when 
Contract is Executed. 

1. Bmtdfnre and Addrem, 

1’he placui of residence of eacli bidder, witli post-office address, county, 
and state, districit, or ttuTitory, must be given after his signature, which 
must be written in full, 

2 . BignaturfH ami Betdn, 

Alt signatures must he witnessed and have affixed to them seals of 
wax or wafer. 

8. Parifm\Hlnp Btd^, 

When a firm bhk, the individual names of the members shall be 
written out, and shall be signed in full, giving the Ohriitian names ; 
but the signers may, if they choc«ti, denc^nbe themselves in addition as 
doing husinews under a given name and style as a firm. 

4. Bidn inf (brjumdiimn. 

In emses where a <‘,orpomtion submits a proposal, the proposal must bo 
signed with the full name of each offbair of the corporation, and their 

* Btata fi. Bcmrd of Ed., 42 Oh!t» Bt. 874. ^Fiirmaa Oomm'im of Darke Oo., 21 

® Adams r. Ives, mi N Y, mi) flHia] Ohio Bt. 811 

® WlirgittH ^ Philadelphia, 2 Brewster ^ Adams v, Ives. 6S N. Y. 650 [18751; 
pa.) 444; Weed f». Biiach, 56 How. Pr. Bhaw v. Treatoo, 49 K. J. Law S89|l8B7j, 
(N. Y.) 470; memrd WWmm v. Bidllmor© CoiUracttag Board, 4o Barb. 

(Md.), 84 All. liep. 774. 254 f 18tl5]. 

* As to Sureties in Ocacral m$ Se<». 18-22, tupro. 
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addrasHOS given, in iwiditioii to the cor|Himiioii iignaturo^ with oflicial 
corporate Keal thereto. 

5. 

Any one aigoing a proposal tin the agent«»! another or of others muhh 
file with it legal evhhniee of lik iiuihority tt» do «o. 

6. (JJfirer^H Aiiikiriiif in //iW. 

if a permni sigitn forat’orporntioii, he premnit legal evidence that 
he has rightful auiht»nty tiunndi nigiiaUirts thiil. the sigiiataire m binding 
upon tht‘ eorp(»riiiioin anti tluit the eorporiitiiin hint a legal eiisienea. 

7. Aimni e/* t'li/i/mr/. 

Ihie award of the emttriit*t, if iiwiirtital, will he ttiiide to the bidder 
who k the lowest for doing the whole of the wtirk.aiid wlitiie estiniata is 
regular in nil re«|Hictii. It imwt be iiiitlersiontl tliiii an ficseepttine.e by 
the hoard, eouncil, or atiiie,of propo«iili4 he upon 

the execution of the fornial enfitrnet |iif wliieli the phitni ami npneiflct- 
tiona are a part), anti tln^ fiiriiinliiiig of the rt*f|iiired fiond for tia faithful 
and complete perfttrnuiiiee, 

8. io liejtmi /fiV|« //mrrr#/* 

The right to rejtnti [any ami | nil liitin fplniw, am! ii reserved 

if the tJoinmi«iiioiteri4 of Ihililitj Worku iliiil! diietti it for the interest of 
the ............ «o to tto. 

1. liijfhi Jimerm! /« Hriiiv /#i/#iriififliViV#, 

Tim board or owner re«»rvei the liidtln to wiiite niiy iiifortiialitiesiu 
any pmpoiii! that niiij be rtandvetl, iiinl U* roji^td- (iiny or) nit proposals 
submitted in re«pmiii' to the iwiverliHeiiieiit, nint to dwregiird tnefolof 
any failing eoiitmeior known m utieli to ilie Kiigiiiner* 

10. lm»it(iiiifu in Oppniny ##/ lHAx, 

Bidders are in?itid to'b© |ire«init iit llio opening of the bidi, 

IHigiMidj 

Dated 


(AmmiimkmfirM, CSiimeil, or limri, 

171. Awtptaiei of Propo»l tad Ixtiilioa of Coatraot. Eight to Eejoot 
Mdi,-"Wlwn the itiitiitii not rwpiire Hint the etiiitriiid. bo iiwiirdtid to 
tb© lowfwt bidiliir, ptiblie oflltMiri attiy, if tbef ciionw, iiivite coitipiiiitioti, and 
in their iliictretion make altiriitioiw in tlte filitrii iiiiil ipeolfieiitioris adftr* 
tis«al bnforci eiecnitiiig tlii oontriioi and witlifuit Itiw kiiowleilga of compolmg 
bidtlera.* They tiiimt not sbtiie ll«i diitcrt 4 iiiiiar| |ifiwi:»r eoiifiirricl, and tliair 
acti miwt hi fiti© from fiiiiiii* 

To didnrmiiifi what ii tlici lowest iiggregato bid, tlm bidi iiitiit l>© ooniid- 
©red in thilr entirety, and not lij tiiking iiipanilti iiwiiii froiii difereiit bids/ 

Whore an inlffirtiiowiiiit for bid« for tlin mmtkm of piililie iidiocil bitild- 
ingi state that the boiird roiorfiii tfiii rigfil to reject nil bldi, oitii making 

»llttgdej m BwMiklfii » Alib. M. Vm, Itei*. IWI; Wieflmur t, Iloarcl (N. Y.)* St 

a Y.| l» Ilwvot>ri Pi*irfill, $4 Midi. All. Itei, lil: flllifiiirii r riiea (N. Y. 

: Cttinmittfi t. Swiiioiir. TO IncL 4il; kpp i. it M. 1, Itett. Slln flubtiard t. 

Imliy f. Slilprd, SI Wml iii, Sifiibwkv. i Otiiii t 1 r. Ol. Itea m 

* Billot t. lil»a«TOlli (Miati.i # M. W* * lltililmril »♦ fcotiwkf. #ii«^ 
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the lowest; bid has no right of action against the board where tlio bid is 
rejected and the contract given to another, though it was the rule of the 
board that contracts should bo let to the lowest bidder/ It has b(‘on held 
that a contract may be awarded to one at any price within the legal rate 
fixed for public printing, though another offers to do tlie work for sixty per 
c.ent. less/ If the charUn* or a statuhi recpiirc the contract to be awarded to 
the lowest bidder after advertising for bids, a eontracd not so made and 
award(‘d will be void/^ If the staiuto provides that the eoniruct ^^sball be 
h't to the lowest responsible bidder/" an ordinance or advertisement which 
stat(*s that *Hhe (unumissioner reserves the right to reject afuj proposal at 
his discretion/’ is invalid.* If the atd or chart(*r says the contract shall bo 
awarded to the lowest bidder it is UHeloss to res(‘rv(i the right to rt'ject any 
and all bids/’ though it has beam frequently held that ^Udl the bids might 
be rejected.’’^ The body awarding the contract acting in good faith may 
refuse to award to any one if they deem it for the best interests of the public 
to do 80 . They may rejc'ct all the bids aiul readveriise for new proposals/ 
It seeniB that tlie awarding of the contract may be indefniiitdy postpontnl/ 
or tlie work may be abandoned altogether or the plans and spcadficaiions 
changed.^ 

It seems that the contract cannot be awarded to another who makes a 


better offer after the bids have lieen recuuved ami opemed.® 

172. Power to Determine Eesponsible Bidder is Discretionary.---If the 
statute provide that the contracd. be awanbui to lowest rcsponBiiilo 

party” or to *Hlui lowest responsible party furnishing good and sufticient 
security,” the couris have usually held it to confer dise.retionary powm*s upon 
the public officers to determine whether or no the bidder was respouHiblo 
and if his surety was good and sufflcieuL*’^ When such disenadionary powers 
belong to a board of public officers the right * Ho reject any and all bida’^ 


* Anderson f>. Boiml of Public Hehoolii 
(Meu Bup ), m B. W. Itep. cut). 

Mloard of OoriCrs of Henry Ocninty «. 
aiUlos (Ind, Bup.), m N. K liep. 40. 

^LitUer f). Jayne. Pi4 III. Pill; Htato n. 
Lieklni^ ikh. ifl Ohio Ht. mil. 

^ Lake Bliore M. H. E e. City of (dil- 
ctmoilllu N. K. Ht.»p CIOS. 

» Walsh u. Mayor, llll N. Y. 14S riBH0|; 
People u. Croion AtpaHhae, 40 Ilnrb. 200 ; 
Bell City of Eochtiiter, 110 N. Y. Bupp, 
Sfitl; Peoples. Aldridge, III N Y. Btipp. 
DSD; Coiundly p. Board (N, J.), HO Atl. 
Eep. 04B; Booth t, City of Ikyoime (K. 
J.), SB Atl. Ei‘JK IIBL 10 Amer. & Eng. 
JSney. Ijiw lOOCi; OiuinIngCl. Co. ii. New 
Orleans (La ), IH So. liep. IBS ; Petqikj in 
Willis (Sup.), W N. Y. Hupp. I)B7; Btiite 
Directors. 5 Ohio Bt. 234 ; Kelly v. Chi¬ 
cago, m III. 279. 

^Walsh Mayor. IIB N. Y. 142 



People e. Aldridge, III N. Y, Bupp. 020. 
* Keogh n. Wthniugton, 4 Del Ch 40L 
^Kerr a Philadelphia, B PWlii. (Pa.) 

202 . 

Douglass % Commonwealth, lOB Pa, 
at. 0m); Kelly Chleago, 62 III. 270 
[IB711; Eimlley Pitmburgli, BS Pit. Bt. 
1101: InterHlate, ete,, (ku r. Phlliu (Pa.), 
110 Atl. Hep. 3|H||; (loinm, «. MIteluill, B2 
Pa. Bt. im; Hotde a. Klnkead, 10 Nev. 
217; People ?». Dorshelmer, 00 How, Pr, 
(K. Y.) llB; Hubbard r. Biindusky, OChlo 
Cfr. Ct. Eep, CIHB; People a. Mooney 
(Hup), m K Y\ Hup 400; Btate i». Ikl 
of Kd. d>ldo), 20 Bull 106; mmMi\ Vtm 
Eeipen a. Jersey City (N. J.), HS All Eep. 
740; mud Bm Btate n Marion Co,, HO Ohio 
Bt. IBB: People n. (Boason, 4 N, Y Bupp. 
mn; Weed Beaeh, 08 H«»w. Pr. *N. Y.) 
470; May a. Detroit, Pi Am. L. Eeg. (N, 
8.) 149; McBrlan ®. Cmnd Eaptdi, 50 
MIeh. 95. 
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seems to be properly reserved, the exercise of which right is subject to the 
close scrutiny of the court. ^ 

Sometimes the ordinance or act itself authorizes the engineer to reject 
any and all bids if deemed too high or the parties bidding are deemed irre¬ 
sponsible.^ Under such a clause the act of the engineer in rejecting the 
lowest bid can be impeached only on the ground of bad faith. 

If, as is sometimes the case, the statutes provide that ‘"every such contract 
shall be deemed confirmed in and to such lowest bidder at the time of the 
opening of the bids,^^ ® then there is no discretion; the contract goes to the 
lowest bidder. 

173. Discretion Must be Exercised in Good Faith.—The body or board or 
council accepting the bids must determine whether the lowest bidder is re¬ 
sponsible and shows the ability and offers the security prescribed; and if the 
bid is not rejected because of a honafide determination of the lack of such 
qualifications, it cannot be rejected for other extraneous causes.'* The word 
"" responsible has been held not to have reference to pecuniary ability alone, 
but to have reference to the skill, ability, and integrity of the bidder, and 
that it is proper to consider which bidder would be most likely to do faithful, 
conscientious work.^ The word ‘"responsible^' has been held to mean the 
ability to perform all the conditions of the contract; and the commissioner 
of public works may reject a bid, notwithstanding it is the lowest made, 
and the bidder is able to give the required bond, if, in the judgment of such 
official, after due investigation, the materials customarily used and the 
workmanship exhibited by the bidder in the performance of the kind of 
work required are poor and unsatisfactory. ® 

The discretion must be exercised in good faith and without fraud or 
collusion;’’ and such a power to dispense with certain requirements con¬ 
ferred upon a board or council by act of legislature being discretionary, it 
cannot be delegated.® The board cannot exercise an arbitrary discretion in, 
awarding the contract, but must base its discretion on facts reasonably tend¬ 
ing to support its determination.® 

It seems that evidence is admissible to impeach the contract and show 


1 People « Willis (Sup.). 39 K Y. Sapp. 
987; Peeples v. Byrd (Ga.), 25 S. E. Rep. 
677; State v. New Orleans (La.) 19 So. 
Rep. 690; Gunning G. Co. v. New Orleans 
(La.), 13 So. Rep. 182. 

2 Johnson v. Duer (Mo.), 21 S. W. Rep. 
800 ; State d. New Orleans, supra. 

“The People «. The Croton Aqueduct, 
49 Barb. 259 [1867]. 

^ Shaw -y. Trenton ,49 N. J. Law 339 [1887]. 
®Comm. X). Mitchell, 82 Pa St. 343; 
Hoole V. Kinkead, 16 Nev. 217; Renting 
©. Titusville (Pa. Sup.), 31 Atl. Rep. 916 
® People r. Kent (Ill. Sup.). 43 N. E. 
Rep. 760; Peeples v. Byrd (Ga.), 25 S. E. 
Rep. 677; State v. St. Bernard, 10 Ohio 
Cir. Ct. Rep. 74. 


Reuting v. Titusville (Pa.), 34 Atl. Rep. 
916; Ross v. Bd. of Ed., 42 Ohio St. 374; 
Hubbard t). Sandusky, 9 Ohio Cir. Ot. 
Rep. 638; Yan Reipen v. Jersey City (N. J.), 
33 Atl. Rep. 740; Gunning G. Co. v. New 
Orleans (La.), 13 So. Rep. 182; People v. 
Town of Campbell, note 8; State-y. Betis, 4 
C. C. (Ohio) 86. 

^ Re Emigrant Ind. Sav. Bank, 75 N. 
Y. 388; but see People Town of Camp¬ 
bell (Sup.), 36 N. Y. Supp. 1062. where en¬ 
gineer was authorized to receim proposals 
and award contract; andseeRosvd «. Kemp 
(Ind. App.), 43 N. E. Rep. 314. 

® McGovern r. Board (N. J. Sup.), 81 
All. Rep. 613; semble, In ra McCain (S. D.), 
68 N. W. Rep. 163. 
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that the hid accepted was not in fact the lowest according to the data pro¬ 
posed as tests, without alleging a fraudulent collusion between the bidder 
and the officers awarding the contract.^ 

174. Bids Eejected but Eeconsidered Without a E’ew Advertisement.—A 
common council which has rejected all bids received in reply to an adver¬ 
tisement for proposals may at a subsequent meeting, without readvertising 
for new proposals, reconsider the vote of rejection and award the contract to 
one of the original bidders. It has been so held.* It may be doubted if 
the bidder could be held to his offer, it having been once rejected and not 
renewed again. Therefore when the instructions to bidders required a 
guaranty that the bidder would not withdraw his proposal within sixty days, 
and that if the same were accepted he would enter into a contract within 
ten days after the day on which he should be notified of such acceptance, it 
was held that after that time, as against the bidder, the bid could not be 
accepted; and it was further held, that though personal notice of the accept¬ 
ance was intended, and that though notice was deposited in the mail a few 
days before the expiration of the sixty days, but which did not reach the 
bidder until after the expiration of that period, was insufficient to render 
him or his guarantors liable for a failure to enter into a contract.® * 

A second advertisement for bidders has been held unnecessary in case of 
nonperformance by the original contractor, the liability of the contractor 
and his sureties having been deemed adequate indemnity against additional 
expense in completing the work. If the expense has not been increased by 
fraud and irregularity, an assessment levied under the act cannot be vacated 
or reduced.'* The fact that the work was completed at an expense consid¬ 
erably exceeding the contract price does not, it seems, require that it should 
have been readvertised and relet. ® 

175. Not Always Necessary to Eoadvertise.—When the lowest bidder 
had failed or refused to enter into the contract and to give the guaranty re¬ 
quired, it was held that the contract might be awarded to the next lowest 
bidder without readvertising for bids;® but it seems that the next lowest 
bidder cannot compel the award of the contract to him.'^ 

There are cases to the contrary which hold that if the lowest bidder with¬ 
draw his bid it is necessary to advertise again, and not to award the contract 
to the next lowest bidder.® The charter may require that notice be given at 
a reletting of a contract the same as at the first letting, and the contract re- 
awarded to the lowest bidder, in which case it must be strictly followed.* 

^ Brady Mayor, 20 N. Y. 812 [18591. ® Gibson ® Owens (Mo. Sup.), 21 8. W. 

‘^Ross -y. Stackhouse, 114 Ind. 200 [1887]. Rep. 1107. 

2 Haldane United States (0. C. A.), 69 ^ Stale -y. Shelby Co , 86 Ohio St. 826; 

Fed. Rep. 819. see also Mackenzie v. Baraga Tp., 89 Mich. 

^In re Leeds, 53 N. T. 400 [1873], Jus- 554. 

Uce Allen dissenting. ®Twiss u. Port Huron, 63 Mich. 528 

^In re Leeds, supra; Brass Foundry [1886]; s. c., 30 N". W. Rep. 177. 

Works V. Parker Co., 115 Ind. 234, con- ® Dillon’s Mimic. Corp’na [4t]i ed.], % 
strucUon of a public building. 466, note, and cases cited. 

* See Sec. 95, supra. 
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Some cases hold that after bids have been received material alterations can¬ 
not be made in the contract awarded without a new advertisement.' * 

If the contractors abandon the work, the act of their surety in finishiug 
the building for the city as their agent has been held simply the completion 
of the original contract, and hence that the letting of a new contract to a 
new lowest bidder is unnecessary.^ 

If the contractor has abandoned the work, a contract by the county with 
the subcontractor to pay him for work done by him or to be done by him 
was held not void if the work had progressed so that in the judgment of the 
commissioners it might be completed substantially under the original con¬ 
tract, and by keeping in operation the agencies already in motion.^ Work so 
abandoned may, it seems, be completed without readvertising or competition 
at fair prices, even though the expense considerably exceeds the contract 
price.*^ If the lowest bidder be allowed to withdraw his bid on the ground 
of a mistake, it seems it is improper to award the contract to the next lowest 
bidder. The work should be advertised again, and other bidders be allowed 
to revise their bids.® 

These are special cases, and are so fortified with conditions that a gen¬ 
eral statement of the law can scarcely be made. Indeed, it can hardly be 
desired that such general law should exist, for it might be employed as a 
means of avoiding the statute by getting a mock contractor to undertake 
the work and then abandon it to the merciless grasp of conspirators and 
boodlers. 

When proposals have been solicited for public work and they have been 
received, giving separate bids for the material and dijfierent kinds of work 
required in the construction, one of which has been accepted with the un¬ 
derstanding that when the structure is located the amount to be paid will 
be determined by its length and size upon the basis fixed in the bid, it is 
not necessary to advertise for new proposals when the structure is located, 
even though it is considerably shorter than was the one bid upon.* And 
when the advertisement and proposal was for paving a specified distance 
and the contract entered into was to pave only a part of that distance, ''or 
further if ordered,^^ it was held that it was not necessary to readvertise for 
proposals when the balance of the work was ordered to be done; that it was 
covered by the original contract/ If the council resolve to readvertise for 
bids for a street improvement because the lowest bid is in excess of the 
estimate by the engineer, their act must be approved by the mayor, or 
passed over his veto, as provided in the city charter.® If no notice to the 


^ Dickinson Poughkeepsie, 14 Y. 
Super. Ct 1. 

®McChesney v. City of Syracuse (Sup.), 
22 N. Y. Supp. 507. 

’ Bass F. & F. Works v. Parker County 
(Ind.), 115 Ind. 2:i4 [18881, 

^ Matter of Leeds, 53 N. Y. 400. 

* See also Sec. 


^ Twiss V. Port Huron, 63 Mich. 528. 

® Insley d. Shepard. 31 Fed. Rep. 869 
[1887]: Brevoort v. Detroit, 24 Mich. 322. 

’’’ Brevoort v. Detroit, supra. 

* Booth r. City of Bayonne (H. J.), 28 
Atl. Rep. 381. 

155-160, supra. 
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major bo required by law^ a contract for a public improvement may be 
awarded legally, without any notific?ation by tlie cotumissioncre to the mayor 
of tho mooting when the award was made.* 

176. Whether Lowest Bidder can Compel an Award to Himself.— 
Whotlu^r or not a board may be cornpelled to award the contract to tho 
lowest bidder is not fully md.th‘d. IMierc are numerouB dt^cisions l>artly to 
the efiect that a cc»urt will not (U)mpel the (dty or its hoard to award the 
contract to the lowest bidder;^ that when a board is invested witha discretion, 
the tamrt will not seek to control it in the absence of fraiul or bad faith.** 
The fact that the lowest bitl is cu>nHiderable [SlhOO] greater than the esti¬ 
mate tjost does not warrant the inferiuuuj that its aeiH‘ptam;e was fraudulent/ ^ 
It lias betm held that when an act dirc'c.ts miuiitdpal oHiccu's to award a 
contra(‘.t to the lowest responsiblt^ bidder ’’ it vests disc.retionary powers in 
such ofllccrs, the word rcHptmsil)Ie applying not only to pecuiniary ability^ 
but also to judgment :uid skill of the camtrnc.tor/f Huc.li ollhun’s an^ frt^o 
froui control bo long m tiny act in good faith, tlnmgh tliey ilo act erro¬ 
neously and indisc;reetly/ ''Fhe emurt will uoi iuierferc with the eommis- 
fiioners if iluy have exertusod reaKonahle cuire to advise themselvcm whether 
the lowest hidcler could Im dequmded on to do the work bid for with ability, 
promptitudes, and fldidity, and in good faith (unudinhsl that lic^ c.ould not, 
though the court be HiiiislitHl that sueh eonclusion was (‘rroneous/or that 
they have been indiscwcHU./ A iniard of pul)lie works is Ix’ib'r qualified to 
determine what liid for a publics W(jrk should be atuuqd.ed than a csmrt of 
chanewry can be, and the c*ourt will inUudeu’e only where the cdiancadlor cmn 
see that the Iniard has tdther acted in viedation of law or in such a manner 
that its contract virtually aniounis to a fraud/ 

Tho lowest bidder is usually held to aecpiire no legal riglifc to comped by 

mandamus that the camtract shall awarded to him when disetretionary 

power has been tauifernid upon the cmurnissionerB/® T'ho fac.t iliat a bidder 

»Terrell ft Hlrooif{Bu|»JJiri N, Y Hupp. r>i«n (111 HupA. 45 H. K. Bep. 218; 

1000; sm alMti Him tea A«j>h I*, (-o t\ IJlP Wright r. (lotifrs. II IVhail. 29. 

mail fM«». Htqi ), 8H H. w. liep= 41H„ ♦ IhaUh i*. (!ify of Bayomie (H. J. Hup.), 

^Dllloifs Miitilf*. C'orphw, § 82, mis, All. Ih‘p 8HI. 

^fui nmng etmM fiisti, ® Iiiieri4rati% etc,, Co p, City of Fhlla. 

»Kelly ft Bliimgo, 112 III. 279 JlHTIh iFa.K 80 All Hep. imB; DouglasH a. Com- 

Bmiflfiw ft (jomuiouwetdili. lOH ra, Si. ituuiwi’H'lh. lOH Fa Bt 059. 

659 tllowleU ft DlreetorH, f» Ohio Ht. SB; * Ihmglim e. Oommtmwimlth, lOfl Ihu Bt. 
[18611); PtMijde p. Ortiltiii Aq. Ihiiiol. 49 669. 

Barb. 269. rfudley r. FiltHhurgtu Fa. HiaUw^ Village of Bt. Beriiiird, 10 Ohio 
Bt. Ciriiui r, Chiimtmn Cliutiril (1r. (1. H, 74. 

(Mleli 6*1 N W. Ib'p. 99T; C*«»miu r. * Flntllry ft Oily of Fittslairgh. 82 Pa. 

MitehelhH2 Pa. Ht, 848; Ilnole ft Kiiikm*!, Bt, 861. 

lONev. 217; Wcf'tl e, Bmeli, 6tl linw. Fr, ^Jolmo»n ft Baullary Dlst, of Clilcago, 

(N. Y,)470; Pr-jCr ft OMiiiriictiiiif llii .27 6B HI, App, 806. 

'N. y. 87H, 118 M Y. IW2; Hiale a Btl. of ^”16 Amer. & Eug. Faiey. Law 1097; 
E«l., 42 Oiilo Hi. 1114* Friiple ft Keiii fill, I, Binte r. Kendall, 15 Neb. 202: Htate «. 
48N. K Hep 760: /a rr 6leC1ifii |S. O. l. Dixon C'o (Neh.l. 87 N. W, Hep. 986; 
68 N. W. lii'p. 1118; Johnwat a Hnnitiiry Hfate p. MeOmili, 9! Mo. 886; and «e0 Do- 

* Hf0 CJliiip. L, 60»fi6, mpru, 
f Bee. 178, mpm. 
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was the lowest, and has been reported to the common council as such, does 
not establish a binding contract with a city until approved and ratified by 
the common council, as required by law. ^ * 

When a charter provides that the contract shall be ^Met to the lowest 
reliable and responsible bidder,"^ it requires public officers to exercise 
discretion and determination, and it has been frequently held that courts 
would not issue an injunction to prevent an award of a contract to one who 
was not the lowest bidder.* The facts must be made to appear sufficiently 
to show that they bring the case within the officers^ discretion, and that it 
was exercised in obedience to law. * 

177. Public Officers may be Enjoined from Illegally Awarding Coiitract.— 
It is well settled that any taxpayer can, or if a taxpayer be the lowest bidder 
he can himself, bring suit in equity to enjoin the execution of a contract 
illegally awarded.'* The lowest bidder can do this though he is prompted 
by other considerations than his liability to excessive taxation.® So where a 
council merely finds that the one to whom the contract was awarded was 
^^the lowest and best bidder without finding any facts which rendered 
another, who was apparently the lowest bidder, not the lowest bidder in 
fact, the performance of the contract will be enjoined.* 

The discretion vested in commissioners will be controlled by the courts 
only when necessary to prevent fraud, injustice, or the violation of a trust; * 
and the mere fact that the commissioners awarded the contract to one not 
the lowest bidder is insufficient to establish the charge that they acted 
fraudulently or illegally.® 

If public officers are about to award a contract without advertising for 
bids as required by law, or if a contract has been let in violation of 
the law, a court of equity will prevent the execution or performance of 
the contract at the instance of any taxpayer. The allegation and proof 
of fraud will cause an injunction to issue to restrain the awarding of the 

troit F. P. Co. «. Auditors, 47 Mich. 135; 

State Supervisors York Co., 17 Keb. 643; 

People Bd. of Ed., 5 K Y. Supp. 392; 

Mayo D. Hampden Co. Oomm’rs, 141 Mass. 

74; People Campbell, 72 N. Y. 496; 

Deckman v. Oak Harbor, 10 Ohio Cir. Ct. 

Rep. 409; State c. Scott. 17 Neb. 686; 

People D. Croton Aq. Board, 26 Barb. 

(N Y.) 240; Rablin,^ v. Board of Comm’rs 
(Ind. Sup), 40 N. E. Rep 1079; cases coU 
lecUd 14 Amer & Ensf. Ency. Law 210, 
notf* 6; East River Gas Co. 'c. Donnelly, 93 
N. Y. 557; Times Pub. Co. v. City of Ev¬ 
erett tWash.). 37 Pac. Rep, 695. 

^ Smith «. Mayor, 10 N. Y 504; and see 
Walsh® New York, 113 N. Y. 142; andsee 
also United States ®. Lament, 15 Sup. Ct. 

97. ^ 

* 15 Amer. & Eng. Ency. Law 1096; 
and see Grant v. Common Council (Mich.), 

*8ee Sec. 183, infra. 


51 N. W. Rep. 997. 

2 Commonwealth City of Philadelphia 
(Pa. Sup.), 35 Atl. Rep. 195. 

^ Board Gillies (Ind.), 38 N. E. Rep. 
40 ; and see Christian ®. Dunn (Com. PL), 
8 Kulp. 320 : Wood ®. Pleasant Rids:e, 12 
Ohio Cir. Ct. Rep. 177; Comm’rs ®. 
Templeton. 51 Ind. 266. 

® Times Pub. Co. ®. Everett (Wash.), 37 
Pac. Rep. 695 : semble. People ®. Contract¬ 
ing Board, 33 N. Y. 382; and see Peeples 
®. Byrd (Ga.), 25 S. E. Rep. 677. 

® Times Pub. Co. ®. Everett (Wash.), 37 
Pac. Rep. 696. 

Terrell ® Strong (Sup.), 35 N. Y.Supp. 
1000 ; Johnson ®. Sanitary Dist. (Ill. Sup.), 
45 N. E. Rep. 213. 

® Terrell ®. Strong (Sup.), 35 N. Y. Supjx 
1000. 
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contract;' and injunction soenis to bo tho proper reiLody/though not a 
nocoseary rounuly, it Booms. If a taxiaiyer haa before the commencement of 
tho work notified tho contractor.s that ho would contest the legality of the 
proceedings under which they were acting, he is in a position, after they 
Lave completed tho work, to ask that the plaoing of a lion on his property 
lor tho cost of construction bo enjoined.’ 

It has been held that when a eontrae.t was awarded to a bidder who was 
only $300 higher than the lowest bid, only $;so of which was to be paid 
by tho city, and the mistake was one of judgment merely and not inten¬ 
tional, it did not warrant tho iuterventiou of tho attorney-general* It 
has been held to be illegal to divide tho work between the highest and 
lowest bidder.’ 

178. What Eemedies a Bidder May Have.—Contractors before demanding 
tho rights of tho lowest bidder under tho charter of a city or a special act of 
legislature should make sure that the law requires the contract to be given 
to the lowest responsibbs biddiw. 'I'hey should have taken pains to conform 
strictly to the notices, instrnetions, and ordinances made in n^gard to the 
work.' A statute conft'rring the entire eoulirol of the work for procuring 
a water-supply u[)on watt«r-(!ommiHsiom>rs, and directing them to give public 
notice fur proposals, hut wliicdi does tiot najuiro them to let the work to tho 
lowest biddiw, wtis held to give the c<iminisKi<)ners full discretion as to the 
acceptance or rejee.(.ion of all sealed proposals.'' When public officers have 
exceeded their powers ami deprived tlie lowest bidder of bis lawful rights to 
the award of a eont.racit, tlii! (pmstiou very naturally comes up as to what 
romodies he has to recompettHO him for the loss and the injustice he has 
suffered. 'I'liere are a few cases to the offeot tliat if tho bidder can show 
that ho is legally entitled to tlio contract imdur the terms of the act, ho may 
enforce tho award by umndainus although tho contract has boon awarded to 
another party. 'I'he lowest bidder must have used reasonable diligence in 
asserting his riglits and have done nothing to waive his rights.* 

There are diK!i.si(m8 to tlie effiait that fcho bidder has no ground for 
mandamus, as ho has no cause of action and no clear legal rights until tho. 
contract is made and concluded.* In Ohio it has been held that if the 

' Sniltli ». I’hllft.. 3 Bnjwm (Fn.) 44!!; Water Cloiii’rs of .Toiwy City (N. J. Sup.) 

Follraer it. Nuckolls Co., (t Neln 304; 2K Ail Iti-p. 424. 

Suliuniin e, .Heyiin.iir, 24 N. .1. Kq. 14!!. * WifTKins ». Fliiliulelpllia, 2 Brews. (Pii.) 

® Hofriima i. Board (Mout,), 44 Fue. 444; H-nt.e e. York Co. Ooin'r.s, 11! Neb. 
Ucp. S7J!. 57; Wood v. Bench. rtC How. Fr. (N. Y.) 

* Brnee, ('..T , and Hherwood anil Rob- 470; Hiaie e. Biinlcy (Neb.), 70 IN. W. 

inso't, J.I., illsseiiliiiK.• VeiiHii ». City of Hep, !!I57. 

Bt. Louis I Mo Hup.). !!!! .S. w. Hep, 4«!. i Flcinininirii. Oilyof Suspension Bridge, 
Br'S nlDO Dibble r New ibiveii ((iotie.t. 02 N. Y. BfW flHHJiJ. 

Conn. 1!»«, wAcre /Ac hniMing e^immilUA » Bormi v. Com'rs of Darke Co., 31 Dhio 
had hiirn. in«trueted hp refe ift imrk In Ht. l!Il ( IH71]; Wood’s Muster and Servant 
loinftt hhldur: -no iii]iinctiiin wnngrtinU’d, (2il od.) 1112. 

* Attoriicy-dencral r. Detroit. 31! Mich. » I'cople a. Croton Aq. Board, 28 Barb. 

288; and trr Attorney Oenenil r, Himt 'ii. (N. IT.) 340: Wcocl a, Bcaeli, 5(1 How. Pr. 
m Mass. 460. (N, y.) 470; Kelly s. Chicago. 62 111. 279. 

* McDermott p. Board of Street and 
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lowest responsible bid be rejected and any other be accepted, the action of 
the board may be controlled by mandamns without doing violence to the 
rule that in matters involving judgment and discretion the board cannot 
be controlled by mandamus proceedings. The lowest bidder must show a 
clear legal right in himself.^ Another case holds that even when a bid.for 
public work has been accepted, and the contractor has a clear right to the 
contract, yet mandamus will not lie to compel the commissioners to execute 
the contract; that the proper remedy is an action against the city for 
damages.* It has been held that the lowest bidder had no right of action 
at law against the city to recover profits which he might have made had his 
bid been accepted. * 

A recent case decides that the provision in a city charter that contracts 
for public work shall be awarded to the lowest reliable and responsible 
bidder is not for the benefit of a bidder for such work, but to protect 
the property-holders and taxpayers, and therefore the lowest reliable and 
responsible bidder has no such vested or absolute right to a compliance 
with such provisions of the statutes as will entitle him to maintain a suit 
to enjoin their violation by public officials; that the presentation by a reliable 
and responsible bidder of the lowest bid to officials whose duty it is to let 
the contract to the lowest reliable and responsible bidder, but who have 
the right, under the statute, to reject all bids, and who have given notice 
in their advertisement for bids that they reserve the right to reject any and 
all bids, does not constitute an agreement that they will make a contract 
for the work with such a bidder; nor does it vest in him such an absolute 
right to the contract as will authorize a court of equity, at his suit, to 
compel the officials, or the municipality they represent, to enter into a 
contract for the work with him, when they are about to award, or have 
awarded, it to a higher bidder.'* 

Whether mandamus will lie is in the discretion of the court; and an 
allegation by the board of public works that no appropriation exists to cover 
the expense of the works, and that they have changed the design and 
character of the work to be done, and have decided that the public interests 
required that the work should be readvertised and let under proposals 
framed in accordance with such alterations, was good, and a discretion they 
might properly exercise.* 

A refusal to approve the contract on the ground that the work was to be 
done with a certain brand of material named, when it appears that the 
contractor has furnished samples of material of the kind, and quality 
required and named, and that the contract has been made with reference to 
such samples, is technical and without foundation; but when the contract 

* State D. Bd. of Ed., 42 Ohio St. 874. Colorado Paving Co. e. Murphy (0. 0. 

» People D. Campbell, 72 N. Y. 496. A.), 78 Fed. Rep. 28. 

® Talbot Pav. Co. -o. Detroit (Mich.), 67 * People Croton Aq. Board, 49 Bath. 

]Sr W. ^ep, 979; East Riv. G. Lt. Co. v. 269. 

Donnelly, 93 K Y. 667. 
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has been given to another party and the work done, a court in its discretion 
would not grant a writ of mandamus to compel the city council to approve 

the contract/ 

If the act nnderhikon by the city council or public officers is unlawful, 
it seems fairly well settled that the prosecuting officer of the state may file 
a bill in equity to restrain illegal acts or have them corrected; but when the 
officers had acted in good faith, and by an error of judgment committed 
unintentionally, a contract was let to a bidder who was not the lowest, but 
which iiicreascHl the expense by $20 only, and the contractor had incurred 
largo expense to carry out the contract, and there was no complaint by 
the taxpayers, it mm held that the amount was too small to warrant any 
interference by the attorney-gouoral.^ 

179. Liability of Public Officers for Acts Discretionary or Quasi- 
Judicial; Misdeeds in Awarding the Contract.^ —It is a well settled rule 
that no public officer is respoimible in a civil suit where his acts have been 
judicial or discretionary, however erroinoous or indiscreet they may have 
been. Some cases have gone so far as to hold that public ofiicers in their 
judicial capacity wtu*e exempt from civil actions, however erroneous or mali¬ 
cious their acta may liavo been.® To acjontnu^tor this will seem questionable 
law—law quite devoid of justicie. The hardships it promises are tempered 
somewhat by many deciaions that modify this declaration. It has been said 
that a judicial officer acting without corrupt or malicious motives is not 
liable in damages for ati erroiunma iut(*rpretation or application of the law 
and that this same excuupiiou etubracc'S his ac^tn in a qtmsi-jmVicml capacity/ 
So it luw bocm said by good authority that ctu’tain acts and duties of public 
officers partake of the (diara(;t(T of legislative and judicial functions, though 
not strictly so; but they maybe ho far of that nature as to exempt the 
officers from any liability f«^r injuries n»8ulting from their acts. 

Among the duties atul acts that belong to this class are those frequently 
required of engineers and commissioners, such m the location of sewers and 
other improvements, the adoption of plans and the determination of dimen¬ 
sions and sufficiency of things which should be distinguished from the sub¬ 
sequent carrying out of tlie plans. In the one case the officers and city are 
considered as acting judicially, whicdi excuses it and them from liability for 
injuries resulting from errors of judgment, and perhaps even those from 
aegligence.^t letting of oontmets to the lowest responsible bidder has 


* Talbot Paving: Oo. d. Council of Detroit 
(Mich ), fll N. W. Kep mi (mm]i mifnff 
State ^ Bd. of Bd , ^4 Wfs, : People 
V. Contrwaing Be! , 27 N. Y *17rt; People 
« Campbell, 72 H. Y. 406? People 
Kent (III), m N. E. Rep. 760; Kelly 
Baltimore, m Mcl IS4. 

^ DllloiCs Manic. CorfPiw § 012 and 
mtf; me 16 Amer. c% Eng. Eaoy. 
Law 1098, mtfi. 


** East River Cas Co. d, Donnelly, 08 IST. 
Y. 657, arnl 25 Hun 615 ftHBl]; People v, 
GUnmon (N. Y.). 25 N. E. Rep. 4, [1890]; 
10 Amar. c% Eng. Ency. Law 480. 

^ The Muscatine R. Co. v Norton, 88 
Iowa IIS [18781. 

» Bishop’s Non-Contract Law. § 746 ; 
Kirchman West & 8. T. Ry. Co., 58111. 

App. 515. 


* Bm atm Secs. 344-^0, it^a. 


t ^0 Secs. 245-8 and 244-250, infra. 
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been kild t% judicial net, fur llie cmiiicuiw uf wliiidi iio nciiiui would 

lie agaiiwfc the city/ Tlw act i»lit>ii!d clearly imp wliirfi rai|tiires the 
exerdmi of Judgiuciit ant! tlwciviiiHi cf ii jtiiliriiit or l»^gi^!tltivo iiiiioro, or 
its corrupt t^r migligoiit jicrforiimiici' will croiiio » liabiity tp tin, injoro^ 
party." 

In Now Jorioy it hm \mm liidil lliiit wlimi ii nty or iirt of ligi^ 

Mure exprosaly proltiliili tlio iiiaking of ii coiilriirt fi»r wiirk wiiiitmt liafiug 
prcfituwlj iid¥cilii4t*tl for prii|H*'tiak iii ii jiro«*rilioit iiiodo* im nwiird of a 
coutnict by a city oillciiil wiilioitt ttiitdt jirovitntfi iiilvoriwriiipni^ 
willfully iititl with iiilnii* hm lic« 0 i lirlil lit niiiffiiitiir n niiniiiiij tifoiise, 
and to riiiiditr the tdliccr Iiiihh^ to iiidictiiiofil. ll wim flip MiilforV dtitj lo 
award the coiitriutt to tlio roM|iiiiii4j|i!i^ Imliirr* niiit n eiiurgo lliat 

the officer willfully iiiitl curritpih i/n*' the noitruci to » liidtlrr wlm had 
not offered the morti iiiiviuitogooiif* lomifi lidti to criiiiiii»d 

Ncltlior this city nor il.fi hminl Ijiihic In mi iictinii of liitiitiigoi fur risfiig- 
iug to iiccMi|il tiiii lowifii litlor or toiulor iiiinlc, if I lie i« iii ^otml fnith 

and JitdgtuiiiiL^ Tfio tiiiiy in iiwiinl tiii» vmitmH fiiiit lioon Indii it fluty to 
the public, and not to itit iiuliiidiiiib for i-inliititm uf ttliir}i duty thi 
statute gafo no iialinti; tbo ioivtcii lijibb^r fini iliorpfnn* rccufcr prufiii 

he would llllfil lliiiibt if llio roiilriict Imd iiifiirdoit In liiiii.** It b well 

settlid ilmt tim fdiIf m imt liitbb^ for uri-diig frcmi IliiMiJcciion of 

the lowcit bid by a disjinrtiiiPiii «f luiblic iiiiiku wiili itn wtirki^ 

This WHS hold tifwii wlioii Itio tlctiumi ilmi flu* rtuiinict be let 

to the lowiit bidilor al tlio liiiio of tin* of llit biiln* mid #tliii!l Im forlli- 

with duly iiiiiciitotl wllli mu*h lowciii liidiicr,*'* 

Holoctiiicii wliti liafo Imrii tlnrrirl iii ii iniiit to 4^»iiitriict for a 

public work/HIic prttjifc^il l» bo imd ib^ couinti I to the 

lowoit bidder,” atnl wliii adwrfwcd bu moik itud rmi-i to ** tlio 

right to rojitctall liidfi if iioiio wcr»t ft.iti^ifiiriory/' mere lirld l*i bojuitlifiriml to 
retoio to award tlio nuitritct to llm lowrui bidder iiiol fn rrj^'ct iill Indi, and 
that the bidder kid no riibl «f m*U^m immtM tlm iiiiiti *m ib*< ciuilriicti nor 
for tifUi aiitl itioiiiy ^fioiit itt iiirtkinn uf ilio luiflniutd ilmt Ids 

riglito worn not Ilf Old rtl by a ifntfi roforritig ttiii whole 

tnattor to the iidrctiiioit In lisiibl itl Iti** mr! rA iimfiioiiL’ 

180, Lltbililj of PiMic Offletri fur Miaiiltrltl Atli. If tliiMlntioiof 
thopitblic oflliwar* ii*il 4krrf4immrv m of a fnitiirc^ }ir hi liable for 

* Ill4i»*|i\ Moil TtMiiflirt |*tw, f, TIT Misir» tTo 

* N*«i CTMiif»iri I41W CTW ’ iTilftir} t ||'#frflillb i Aitirr. C^orp. 

•Hiiilcr, tCcrti. filM Lm ITi. ITU, « * * |t^ ^Unn W Itmh 

* Mllllii*. fTirp. fliil III |» C'l#rir fVrpIri r 11%M fyil I H K, llcp iii: 

f 170 MupCnf >|| 1 *tl Iln-irr 41 

» ftmi lllfrr tlw Lt f'o r. floiiiirllt, W S K *'^ 1 ? , Autblty r. New 

M. Y, m Ain¥r4 tlrfi 

* WitWi r Mfw Ytitk Tby* E mm emnpiliiM 

Btp, WfifWi}; i, I in M/¥. Ill iiimIi/i# pmjffi 

mm Mmm* At* ttmsi lliliiiii** 
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negligence or wrongdoing to any one sustaining special damage in conse¬ 
quence thereof. Bo held when the same powers and duties which once 
belonged to a public officer wore bestowed upon a contractor. Contractor 
was held responsible,* 

When conmiissionera have accepted a proposal and directed a contract 
to be made with the bidder^ but later they rescinded the resolution and 
resolved to do the work themselves on plans reported by and under the 
supervision of a committee, and to appoint a superintendent of the work; 
they are undertaking to carry out the work which as judicial officers they had 
rcBolvtal on and they cease to act as officers exercising judicial and legisla¬ 
tive duties/ and bi^come liable individually for the consequences of their 
negligent acts, the city being relieved from responsibility.^ 

Bo, too, public officers intrusted with the conduct of public work are sub¬ 
ject to a personal action for damages if they have willfully exceeded their 
powers or have malicuously or corruptly transgre^ssod their proscribed duties. 
The elemeut of malicc3 and corruption must exist when public officers are 
clothed with diHCindaonary powers, for a court will not impiire into them so 
long as tliey are honestly t*xercised.^ 

Though the memberH of a common coiuicil, acting judicijxlly in deter¬ 
mining wlu> is Urn lowest bidder, are not liable in a civil action or a criminal 
pro8e<uitio!i for their ac.tiou, yet sucdi immunity cannot bo evoked by a 
higher bidder, who has been given the contract, to establish the validity of 
the contract; nor will the fact tliai the council has audited and allowed the 
claim give it any validity/ * 

181. Bids Cannot be Eeoalled.’—When bids have been made and accom¬ 
panied by c!ertifi<Hl checkn, they (tanuot be reealhul or withdrawn neither 
before nor aft<^r the bids are opened—not oveti by permission of the public 
officers who have tlm w<^rk in cdmrgt^ and who award the contract." 

Public officers are invested with no discretion to permit amendments or 
alterations of pro{)o8al« on accunint of any allcigod mistake therein, unless 
the fact ot mmh mistake and ilie rcfiuisite date for its correction are appa¬ 
rent on the flute of the proposal/ * 

182. The Acoeptane© or Award.—A notice to the public of proposed 
works, asking for proposals, is an invitation for temderg or a request for offers, 
and cannot bo regarded as an offer to be aitcepted by the person who makes 
liimsidf the lowest bidder. The ttmderor proposal submitted by the bidder 
must be accepted before a contract is creabul.'*' Not until the proposal of the 


* Robleson r. Oliamberliifm 114 N. Y, 
[IfifltlJ. 

^ Eoblewn f. Hohr (Wls.)» 40 H. W. 
Rep. mm [18SB1. 

® KtlwartlM P. Fargmoa, 7$ Mo. 6H6 
[IBBl L and mm eiird. 

nktopUf®. Qlmmm (K Y.b 25 N. E. H. 
4 [1800] ; Om Light Co. u. Doimelly, 00 


N. Y. 557. 

Kimball v. Hewitt. 2 N. Y. Snpp 697 
(IKHH). A like deeiaion was rendered by 
the atternev-general of the United States in 
Jtme. IBOr/ ^ 

* Il<*avtn* 1). Trusteefl, 19 Ohio St. 97; 
TwImh p. P(»rt Huron, 68 Mich. 528. 
ndllon Manic. Corp. (4th ed.), §470; 


Lfabllity of E giueer, Hecs. 226-259, u/ra. 
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bidder ii lieciiptmi are tliii eirntrael rigltlirrented, iiinl Imtli |mrtiei liable to 
damages for refusing U> cmrrj it eiii When writleti jirepoiiili for work to 
be i\om are followtnl by a written tiiil aiiii a writteii in^rejitiiiiee of inch a bid 
by tlie proper aiithoritii% ii bimliiig cciiitny'i li to do tli# proposed 

work,* * 

183. Wtiat Coastilutis m Am^ptmm of thi Propsal or m Awmi of the 

Cootraoi—A bid imiili' iieeoritiiig t4i iiiitvriboititiiii niiil iiooopitid by tbo 
proper aiitbority eroiitei^ a omiiniol of tlio mttm forrn « if n ftiritial tioiilraot 
had bt^eii writtiiii mi iiiul nigiiotl by tlia |«irii«*i« * 11iii iiwiird of a eontraet to 
the lowii4 bidtier OTOitui a liiiitltiig tniiitrnot mi lioitiilf of the eity to sobse- 
qmmtly execntki a ooiitriiot, for n broiitdi of wliiidt i!io ritj k liable in damngM 
to tlii biilden* Tlitt rwnird of IlitnirtMwtliftgn «f ii mdmol boiirfl, iigiiid by 
the scitiretiiry ilierticif* rtHiiiiiig ii r«*iiiliilimi t«i iieop|it llio bit! of tnm tif ite own 
membora to iiippliett, i« iiitlkdoiit ofitioiioo nf tlio The 

aceoptaiieo mtwt \m in the tnriiw of iiiti |irfi{iii»l, wdtiioiit eh»iigp« or iiiodifi- 
eations of tliii t.iontriiyt» jdaiw, or An iimioptiitiiie in other 

termi in but a etHititor offor^ iiinl it umj iiifiiliilaio ilip tiff or iinttiii the ehanp 
b© agretid to by the liiildnr.* * A bi«liier will liti omtiloil l» rofiiiti to iign, and 
hn juitilhal in in doing, wlnni llie fnrittiil wfittoii oniitmet jireitmltiil for Ms 
iignatiire ooiilitiiii aipniiilioiw mil iti tint iiiltorlwmiioiit f»rti{M»al and 
rteorik/ If Iw ttow iigti tlw agroeitimit tie will lie l«iiiiiil by it, the bid 
biliig bold to bn iiiorgnil iitio tlio fortiiiil oiiiitriicit.’ 

If the iwwptaiioo k iififpiiilillod itiitl no tit*w turiiii iirii pitted, it Is 

inmfociible and biiidiiif, A iiiiiitlmiinii l!mi 111© teeiiptanoo 

wis riMionMilewl Ii no dofoiintt to iiii iitiiltm nn t!i« If thii bid bo 

rtgularly iniidii and it m tlni ifiii of it erimlti » filled 

right to ttifi eottiriiot, wliiidi Im takiiri iwiiy tiy iiibi»i|tifiiit loflsktioa 

without Ju«t nompmwitioin* 

A lowiit bidder to wlioin 111# eoiitrict wai awiirtiiid lioiii not, by ftooipting 
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a return of the deposit made by him with his bid, after he had notice that 
luB bid had boon reje(5tt‘d, and after ho had protested against reletting the 
work, and the ctHunuHsioner had readvertised the proposals for bids 
thereby waivt'. hia right to insist upon performance of the obligation created 
by the acceptance of his bid.‘ 

An a(‘.(‘eptan(u' of a bid in writing which states that a contract shall sub¬ 
sequently be entmanl into is a conditional acceptance, and binds both the 
biiliier and the accicptor.*" the acceptance, may not, with the bid, 

(‘onstituU^ the contract, it has b(‘eu hidd to give the bidder a legal right to 
th(^ contract if hc^ complies with the requirements imposed in the advertise¬ 
ment.® An act pasBcd by tln^ h^gislatnre subsequetit to the award of con¬ 
tract, but prior to its formal exemition, changing and fixing the plans of the 
work, cannot ailcct the validity of thc^ contract.'* 

It law been ludd that tlu^ fa(*t that it was contemplated that a written 
agreement Bliuuld he executed did not prevent the proposal and its accept¬ 
ance from becoming a (umiplete contrast/ When it is announced in the 
advertisement that a forttial (‘4>ntrat‘.t will be prepared and signed, or the 
proposal is made dependemt upon sucdi a contract being entered into, then 
the acHieptance, it Hcems, do«*B not create the contract; at least it has been 
held that the work might he abandoned altogether.® * 

Ihiblic ottlctn*s ami tnvners will save trouble if they always make the 
acceptance of a proposal condith^nal on the bidder signing a contract of the 
prescribed form and furnishing approved Bureties for the execution and 
completion of tlu^ work. 

Whethi^r an aca^eptance of a proposal creates a contract, or whether it is 
a Bubm*quent coniriud to enitua'd into, is a question of intention of the 
parties when the pnqmsal was matle and the acicoptanco communicated* 
If the acceptance be made ‘'subject to the signing of a formal contract,’^ 
or «Kuhjet!t to the prcqmration and approval of a written contract,'' it must 
be taken for wliat it says, and no different intention can bo shown.® 

If the hid Im conditional, tlm condition must be performed before the 
contract can be completed/ 

The fiitd tliat the owner or his architect said to one of the bidders, “You 
are the lucky man,” has Ihhui lield merely a recognition that he is the lowest 


* liVncli f. Oily of New York (Bup.), 117 
N. Y Siipp. m. 

*Cre»«lv fi, MfiV<^>ck, L. II 1ft Etj. ISO. 

% fllyile* 41 Ohl*» Bl, IIIIO; 
L<*wIh r. Bmi«t b li. II Cl B. B. fia? : mm 
mho Tho Cliwnlinn^ r*. mcl^ronghlhii 4 Ir. 
Iltqi a L. 457l!ftail 

m Froieatiifit Behool, 58 Barb. (N* 
Y.) ISL 

* Adams t. Uni lad 8tatt% 1 (Jt. of C]l, 

im. 

«Municipd Sig. (Jo. «. Holyoke (Maii ), 


16 N. E Rep. 887. 

^ Lewis t?. ilrass, L. R. 8 Q. B. D. 667 ; 
(jroRsly Maycock, L. R. 18 Eq. 180 . 

« Winn r. Bull. L. R. 7 Ch. Div. 29 
[1877] ; and »m (lomnFrs v. Fetch, 10 Ex. 
611, and Hpencer t;. Harding. L. R. 5 C. 
F. 661 ; Mainprico «. Wesley, 6 B & b. 
420. And wr other English cases in Em- 
clcn’B Uw of liiiildinK, etc , pp. 68, 69; 
hut aff Kiidio ®. Addison, 62 L. J. Oh 80, 


47 L, T. 648, contra. 

»lie ward is. School, 78 Me. 280. 


^ See mm. tlh 176, twa. 
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bidtkir, but not iH|uhiiliiiit to iiwiirtiiiix tnoitmot to Itini,' Aiul %fhm the 
engitieer informtHl a bidilor in writing liiui wim that 

intimation wa« oimtlriiiotl by llio liiroriorn of ilit* riiiii{miiy ii|itiii bin attimcl- 
ancoatouo of tlwir itooiiiiKnii Iwiiig oxiHniioil the 

tender in auoh a maiiitor iim In bo liiiitiiiig til niiti itin prtijtH*! wii,^ after¬ 
wards abandoninl, it wiw liold tliat tiw otiiiliiiiinr otnilil nut eimipei ihu eom- 
pany to oiiKUito a euiiiriwd, nor otiiilt! lio rmivor frniii lliioii lini hia^ hn had 
sustained in preparing for tliii wnrk^/ 

A bid properly niatbi iiitder fiilid iind regiiliir proeeediiigw and onea 
accepfcodt and itii! conlrnoi iiwiirtled iii Ibe Inrn'oiil bnldor, is good always/ 
A C 4 mtraot so made eaiiinii b« de?itrt»|rd by Ibo roseiiidioi of liie ordiiiaiicin by 
the eoiiiioil;* but if tins nrtliiiiiiiee lian itol bwii legiilly piisurd, any mul all 
proaeedings iiiuler it tire iiividiil, ninl ii etiiiiniti tiiitler witeli mi ordiiiiiime 
gifes a ciontriiotor tto rights to iwofer tbiiiiiiges fur rrfiisnig Inin the work/ 
A written proposal iiiid iiii i4eeo|itii!iee linn oof breii held not to 

eonititute ft written Ofiiitraist/ lliii ii wriilrn bid iind a vorliiil iieeeplatice 
by ft managing rtie«ifei\ tiiid ii signiiig the ijieriilofiiii»iis iind pliiiw by the 
biddoraiid the oofitpiiiiy*s iitv|iilss*l, btiio been im n litinlnig ecm- 

tratst/ Froetioditigs wliieli etnisisl of ttpeiiiiig Idtls niiit nw^artiing the work, 
without stilting Iti© iiiiioiiiit of lim tiiils niilniiilteib or Ibe siitit for wliieh 
the work Wiii tiwiirded, liiwti hmm liobl stilliideiil to iiiii tlin con* 

trftot/ 

Whtra ft iioiitrfiotor’s bid for ttio ooiwiriirliiiii of n Intiltliiig is araijitutl, 
ftnd the teriiw of tliii biiililiiig iiris left in In* siii|t»4 in ii writing 

siibsiquentlj eiikiriid into lij iJie puriiei* lltiil wriliiig is thu ItigbetA ofideiiee 
of the tirnw of the biiildiiig otiiitmei/ 

Th© prooeiidiiigs of piililio tilliidiil# in ojiioiifig tlio biiln iitol twiirdlng 
oontraot i« stioli buiineii ii« shoiilil !♦« iitisrl mml tiieoi lo jUibli** iiwjiiotiom 
Friiqiittilly, thisreforop the biddori mrii iittitisl to bti |irrsefit wlitoi tliii pro¬ 
posals are opiiituL 

Whim tliii oliiirtwr riiqiiirtii tliiil tiidi sfinll Im ii|ietif-d «ii lln* diij iiained 
in th© notlcio, or cm iitc!!i dny i« tlio oniiiiril iidjoitrii to, 

and profidti that t!ii etitmei} sliitll dt*t#rtiiiiiif wliitdi |irtipniiil it most 
feforftMo/' it dots not reqiiirti tim duliiriiiiiiftlitiii of snoli cjiieiitioii iit the 
meiting at whioli tlm liidi arti tijiimiid/* 

* Loikli «. Ilisidiftit* bis Fii Hi,®. ' Cliniffl f#, liw Co p Cuiifii’f, to Siipp. 

^ Jftokwm f. Tim N, W. fly, Cti,, I Hall t*i ftrii. 

ATwiilIiiE 15 tlilW| • lltiilfalii r, fWiidi b Fir. 

•Ijiwisif, L. Ii II Cl. II Wf. mi, Hrii lilb 

* Ilaird #. Miifon » N, Y. m, *Titwti «! p. aiopiirdf Wadn), 

» Bftfrd t. Mayor, ftil M. f. tU : Iml i#if m lt*ii 111 

^r«y«. 1. Sagiitaw fllrlM, 44 M. W. Hull. Llllrmiiiil r riiy «f Yoiikefi CHtip.), 

1®, [IWi wlier# tiiiiimei wii« iwt tii Sfl M Y. lo«l7; «i«#l ft 

writlBfttdieiil«bMimi4rter iiiitilw* Y^isikw. » llfirli |H. Y.) tiMl maim 

*8pmM%Bmmm(Mt4$hmN,W, Miivnr r ICey^f^r l» All Iksp m 

W!$; mmid, Brucit. (M. J I ll4 itiwf k Croioii Aii. llti, U Bmh. 

Ail Rep. m CM. Y I sMil 
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If the bidder has mad© a mistake and withdraws his proposal after it 
has been accepted^ he may be held liable to the owner for what the work 
costs ill excess of his bid/ Fniud or false misrepresentations by the owner 
or his authoriz^ed agents as to the character of the work undertaken, and 
an immediate notitication as soon as discovered by the bidder, will relieve 
him from his original oiler, as it would also from the contract,*' 

The mere fact that a party is the lowest bidder, and knows that fa(‘i, 
does not cotistituto an award to him of sucli contract under an act regulat¬ 
ing the letting of work upon c;ompetitive bids, which provides that *'if the 
lowest bidtler shall refuse or m^glect, within five days after due notice that 
the contrac.t has been awardtai, to ext'.cuto tlie same, the deposit made by 
him shall be forfeited to the city.” ^ * 

184. Bid to Furnish Materials.-—If, in answer to an advertisement for 
proposals to supply goods, to furnish materials, or to perform W(n*k, a bidder 
submits a bid ofTt^ring to furnisli the matendals or do the work in such 
quantities or at such times as may he ordered, whic.h bid is acc(‘ptt‘d, it 
has been held that the bidder is hotmd to supply the goods or perform the 
work when ordtuanl although there is no binding contract on tlie part of the 
acceptor to take or order anything, and that there is sufHcient tioiisideration 
for the hiddt*r’H promise.^ If this is good law and the l)id(h‘r'‘s <dTi‘r cainnot 
be recalled tn* revektHl, contractors and materialmen will d(> widl to limit 
their proposals as to quantity and tim<^, so that ih(*y may not (mmpelhul 
to carry a stock of materials, or hold themselveH in readiness to perform 
such a contract, for an iudeflidie ler.gth of tinu'. 

If the dealer or manufacturer is lamnd to furnish materials when ordered, 
it would seem that thc^rt^ would lx* a reeipnmal obligation on tlu! part of the 
one inviting the bids to (U'der from the bidder what matcudalB he required 
or purchased during the period namcxl. Ho it has been held/ A contract 
to furnish stoiu) siudi times and in sucdi quantities as may bo required 
was construed to refeu' to tlie neixls of the work or servicai/ 

A contract to furnisli materials in which the quantities were stated as 
^^moro or less,” ami it was agrecal that the materials should he delivered in 
such quantities ^*as shall he directed !)y the treasurer and according to the 
speci float ions and the requirements of the treasurer undt*r them,” and pay- 

* Lewis Bra«4. L. E. a Q. B. I). 607. ^ (It. NortliiTa Ey. (Jo. a,Wlthani, L. E. 

« Martinet. Nolacm, Id Ih, 4TX 9 (1 16 [18711!. 

^ Krvhig K Vltf of New York (N. Y. ® Txwoy t N. Y. CcaUral E. Co , M N. 
App ), 29 N. E* Hep. 1101, a firming 16 Y. Btipp. 121. 

N. Y. Biipp. 612. * Mtieller t. United Blatet. 19 On of CL 

IISI. 

♦The form of Instinciloiw Bidtierii lias been made more comprahmisive than <i»r- 
dinary work will reejuire, but It Ih submitted that frecjuimtiv e.ireiimstaiUMia exist where 
they all may have a bearing, and eonditloim will arlati which may be met by the elauaet 
hen* given. 

If the clrcum^tanceM d?* not require tlie u«e of all the cdauiif!« given, the engineer or 
architect may omit «uch clauses its seem unnecuiiiiary by and with the ad vie© or conicnt 
of the company'i or owner's legal mlvlaer. 
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mo«t8 wore “to bo mad« upoti tlio tsngiitwn-’s {H'rtiflwitu that tlio quantities 
have bison ilnlivomi iu« pur risquinition anil in acnorilaniso with tho Hpecifica- 
tionstho words more or Im always folbtwiug ouch Htatoimmt of quantity, 
was liold to bo a contract for only what nmtoriala wore needed, and that no 
damagtsH could bo roeovurod for not taking the quanlitios stated in the 
spee.ilh’.atioiw,' 

If proposals are made for certain materjal«, iw the atone in an old struct- 
nro about to torn <lown. specifying no limitatioiia ttr qualillcationa, an 
uncoiulitional acceptanco thereof has been construed a contmot for all the 
materials apoeilied [stone].’ 

186. Form of Fropoial for Pablio Work, 


Fortus (Iokhtuihtjoh; Kuw tjon; pou iMeuovtNd, Kkmovino, and 
Huiuhkh; to Fthsihh am, thk I.aihju, Toons and MATBRuns; 
TO Furnish anu Dkuvkr. to Ktavaiutk, cto. kt«......nbar, 

OR ON, OB OVKR.HTKRKT. WaT, OH UlVKH AT.. 

(JiTt, Town op ..thwNTv up.. Htatr op. 

(jOUNTRV. 


To the Chief No^iMer, Arrhiirrt. w Nunwr. 

To iho Hoard or Commimioner of CtMir Works. 

Dmr Nir or (hntkmm. . 

Wo.. tho President, Secretary, Troiisurer. and tieneral Man¬ 
ager of.Connsiny, a corporation dniy nuthorired by act of 

wngross or l 4 <gis!atur«.IK to eontnmt and to do such 

otlier business as Is riHiuirei! under t!j« annexed lunitract. 

The undersigned do|«>H| hereby declare; ,, , 

1. Not i)t Arrrnrs nr 'V\in,l I, j^VVe or tbe... uompany,] 

am (are or is) not in arrears to the........doinpany, IJity,or State, 

utHHi debt or eontraiit or by tiefaull ns surely or otherwise. 

2. Cnparitii to do IfVirl*.-"'riint 1, (We or the.........t’ompany or 

Firm,] have fhas) Issm regularly engaged in eontmet work or »n build¬ 
ing or in the erection of....of tlie class of work required by the 

annexwl oontniet and sjaHsIfleations for... .years, and that I I V>c or itj 
respectfully invite attention to the following works that have wen. 

erected hv me (or us or the said.fomjianyl. and resi^tfully 

refer to the following parties for whom I (We or it] have performed 
construction work: Tim New York and Brooklyn Bridge, ereotM 
1K70-.IK83, for the New York and Breoklyn Bridge lru«teeB, OT8t 
$lfi,(KKMKK); Ofticn Building for The Manhaltaii I/ife Insurance Uo., 
16 sloriiw, 67 ft. hy 127* ft., 72 Broailwav, New York. lK63j etc. etc. 

«!. No tlrtp from Httt/ioei'r’s -That this estimate and proposal 

suhmitUsl has hcen prei>ar«*d witfimit any assistance from any pewn 
'^dongltig to, employed hy, or holding onlee in the kngineenng I 
ohiteoturalj Dejairtment, or tho Diniartnicnt of Fublio Works of tne 




« «ia Omw 
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4. iVb Employee or Officer Literested.— VAmt no member or delegate 

__ nor any person actitig for or employed by the Department of 

Public Works of the City, [State, or United States,] nor any person 
appointc^d by virtue of any city ordinance, [legislative act, or act of 
Congress] relative to the work, is directly or indirectly interested in this 
proposal or in tho supplies or works to wliich it rclat(‘B, or in any portion 
of the profits thereor contrary to the ordinance or laws of the City, 
[State, or LTnited States-]. 

f). .Bidder is the only Person InterestM,—^\^\\xii I [We, the.... 

Company,] am [are, is] thcM)nly ])arty[ieH| interested in this proposal oi 
in the contract proposed to be takeii; that it is made without any con¬ 
nection with any other person or persons making any proposal for the 
same work, and that it is in all respect fair and without collusion or 
fraud. 

5*. Bidder alone Interested,— kwA. 1 [We, or the.Company], 

of...Uity, ..County,.State, do further declare 

that 1 [We or It] arn [are or isj the only pcrsonjs], party or parties 
interested in this proposal, and tliat no other person tlum the person 
herein namo<i has atiy interest in this proposal or in the contract 
propostnl to bo taken. 

6. Ordinance, (Airier, or Act Examined,---Thiit I [We] have examined 
and am [are| familiar with tlie Ordinances.(Acts of Legislaitire, 
Act of Congress, or Charter of the City or Company,] mentioned in the 
Advertisement and Itminudion to liidders, annexed, and relating to the 
work in question, and will undertaken bn conform to such laws, ordi- 
nancoH, and charttnr. 

7. LocalUy Ktamined and Qnaatifies Estimated,—T\nxi I [We], with 
our Engineer, Iiave tH^rsonallv examined then lo(‘ation of the nnnposed 
work,and Imve satisfmd mysiilf (ourselves] as to the amount ami cdiariio- 
of the work and materials necessary to (unmplete the work according to 
the annexed plana, specifications, and contract. 

8. 7Wms and Priam,--Vlmt I, [We] tlie undersigned, further doekr© 
that I [We] have carefully examined the annexeil brnm of contract, 

prepared by..,and that 1 [We] will contnict to provide all 

necessary macldnery, tools, apparatus, and other memns for the con¬ 
struction and do all the work called for by the said cqntracit and 
specifleations and furnish all materials calletl for in tho bill of <|uan- 
titles, contract, and speeiOc.ations in the manner therein preacjribed 
and according to tlie requirements of the Engineer, an therein pro¬ 
vided, upon the following terms and for the following sums [prices], 
to wit: 

Item {a) .$.Item (fi).... I. .... Item {c),.. .$. 


8\ That I [We] [the said Comimny], undersigned, do hereby offer to 
perform the whole of the work and furnish all materials, jabor, watch¬ 
men, implemonte, tooli, and machinery of every description necessary 
for the perfect construction ami completion of the work contemplated 
in the annexed specifications, in accordance© with the plans, specifications, 
contract, etc., wnich have beon examined by mo [us] at tho offio© of 
th© Inginoor, and to conform to all tho conditions appended hereto at 
and for th© prices given in tho attached schodulo. 
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Approximate 

Quantities. 

Description. 

Denomination. 

Price. 

[Written out.] 

[Figures.] 

2,000 cub. yds. 

500 cub. yds. . . 

420 cub. yds. . . 

If required, ... 

Slashing, clearing, close cutting, 
and grubbing. 

Per acre . 


$ 

C. 

Excavations, ""all kinds, in any 
soil, iucl .ding all iocidentals 
and refilling . 

Per cubic yd. 




Masonky, in abutment and wing 
^^alls, including newels, .^et in 
Portland cement . 

ii 

it 

Per lineal ft.. 




Masonry, in piers for trestle-bents, 
set in Pori laud cement. 




Ill 12-iacli cedar piles. 




100 cub. yds... 1 

In concrete foundaii ms. 

Per cubic yd. 




If required .... 
147,000 lbs . 

4,800 lbs . 

In timber for platforms . 

Per M. B. M. 




Steel in main girders and wind 
bracing . . 

Per lb . 




Wrougbt-iron standards for side¬ 
walk guard . 

1 1 




2,000 ft_ 

Wrought-iron gas-tube for side¬ 
walk guard . 

Per foot . 




11,800 lbs . 

Cast-iron handrail standards . 

Per lb . 




162,000 F.B.M. 
1,500 lbs . 

Timber decking . 

Per M. B. M. 




Sheet lead . 

Per li) . 




8 . 

Ornamental lamp >•, fixed . 

Each 





Etc., etc., etc. 






9. Special Terms and Prices .—For all lumber used for sheeting and 

shoring, but left in place bj order of the Engineer, the sum of. 

per M feet, B. M. . 

For all extra work not included in the above items, by written order 
of the Engineer, the various prices set against the following several 
items: 


Laborers.per ^ay. 

Single teams and drivers.per day. 

Double teams and drivers.per day. 

First-class masons.per day. 

blacksmiths..per day. 

Helpers. per day. 

Foremen.per day. 


For all extra work done and extra materials furnished by written 
order of the Engineer, not contemplated by this contract, the actual cost 
of said work and materials, as determined by the Engineer, plus fifteen 
(IM per cent, of said cost. 

For all earth excavation of extra depth below grade, made by written 

order of the Engineer, except., the sum of.per cubic 

yard. 

10. Prices Inchide Everything .—The above prices are to include 
the cost of doing all other work required by the contract and specifi¬ 
cations or appertaining thereto. 

10k What Prices Include ,—The prices named are to include [cover] 
any and all work and materials that may be necessary to connect the 
work done with the adjoining work in a proper and workmanlike man- 
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ner, and in accordance with the plans, sections, and profiles prepared by 
the Blngineer, and according to the terms of the contract and specifica¬ 
tions attacimd, and the rules and regulations of the city, and under the 
direction and to the satisfaction of the Engineer, at the following rates, 
to wit:. 


10\ Prices Jnclnde Jtiwri/ihing.---T\xQ pricu^s are to cover all expenses 
of every kind involved in, or incidental to, the completion of the con¬ 
tract, including any (dainiB that may arise through delay from any cause 
in the performance of the work thereunder. 

IL heliverii. —Tim prices are also to include the delivery of all 
materials on tlm wlmrf, or at thc^ works, or at the structure, etc., on 
the.street, river, way, of the city of. 

12. Stihfniiied.—^Vlm bidder pursuant to the [annexed] in- 

struetionB to hiddera has prepared and herewith submits the following 
samples of materials and workmanship, the ecjual of which ho will 
undertake to furnish throughout the execution of the work according 
to the contnud, and aptnufications. The samples are marked as follows : 
Sample 202 C.--Rock-faced Clray Limestone, IG" X 20" X 3G". 
Sample 12 Ik—Teat Specumen, Basic Open-hearth Steel ; Tensile 

Strength.lbs ; Reduction Area.per cent; Elongation...... 

ins. in.hudiea. Bite........... etc.. etc. 

Kl (\rmmencmieni of BorA:.—I [We, the said.Oornpany], 

umlersigned, will commence the work within ten days of the execution 
of the contract, and will prowaniit^ the work to completion within the 
limit of time hcrt'imifter nannul, in accordance with the napiirements 
and provisions of the contract. 

14. 7*ime /e f'em/i/c/c.- • I [Wc%the.Company] will require 

.working days from the date of commencement to complete the 

whole of the work. 

15. lAqiiidatml Dmmujcs,--4 [We, the.Company] %vin pay 

the sum of_....dollars, limiidated damages, for each and every 

day that the contract is unfulfilled after the time mentioned for com¬ 
pletion in the coniraci, tht»... .day of..... 189.. 

HL To Kmpiri Uepuir.^ .4 [We, the...Company] imderflignod, 

also agree to maintain in complete repair the whole of the works under- 
taketi in tliis contract, ami all roads, ways, streets, etc., interfered with 
or requiretl to \m rdniilt in tlie construction of the works, fora period 
of twelve memths after tlie complete performance of this contract, 

17. Limii ■Ntdwithstanding I [We, the-....Com¬ 

pany] liave proposed for several sections of the work advertised, it is 
rnyfourl wish that the total work awarded to mo [ns] shall he limited 
to. . .dollars, atnl to he not less than.dollars. 

IH. Ptniifml Accompanying tins proposal is a certified check 

facc'epted hank cdief|ne| for the sum of.dollars [I ], as called 

for in the adveriiiement, instructions, or notice to bidders; and it is 
hereby agreed titid nmlcrsitHKl that in case of refusal or failure to exe¬ 
cute the contract and fnrnisli tlni Imnd hc^reto annexed with the. 

City [Ckmipimy or Htate|, within ten days after the acceptance of this 

proposal, the said chec*k sluill be forfeited to the ^ said.(fitv 

[Comfmny or Hiiite] m liquidated damages for such ^failure, and that all 
contract Vights acquired by the acceptance of^ this proposal shall ba 
forfeited, and all obiipitions Uii;’timed by the parties in connection there- 
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with shall ba rakased aiul ouitually raHtniiilatl; that if this proposal be 
rejected ortho contract awarded ^ to niiot her jmrty the certified cheek 
shall be raturnod to the undeniigtied within three clays after such 
rejection, 

1H‘. (kriijietl fZ/ierX*.—“Accoitijainysii^ tliw propoml i« a certified check 

for.dollars (I j, which ihall Jii^ctniic the property of the 

City iCJonipany or State 1 of if iii inmp ilu« propogal is ao« 

cepted by the said City |lk>mpiiiiy or Stalej, or iti4 niithorized (dllcera 
tlie nndorsigniid shall hiil or rtdiiw^ to execiite the cojitract and furnish 
a bond,according to t!i« ref|Uireiii«iita of the tiwtrucibiw to bidtlera, 
hereto appended, within the time provided hy wiid notice; otherwise 
the mid check shall be riitnnied to^ the iiiulcrsigiuHl within three days 
after the date set for opening tlie hidii, 

111. ^undim In vm€\ ttiiii jircipoaiil ii iita^eptafl by tlie.,,.., 

..... *. Mt^ra. ...resident 

of ... .and . resident 

of........ ........... are otlereil iii mirelies for the fiiithfiil execu¬ 
tion of the con tract t 

111*, (hnmHii in iimim 0 *Viffc/#/. ■■ If thin pr«*powil lie iicfepicid and the 
contract awarded to imi |iiii| |tlie..... .(‘tiiiipinty [ I |wi% tliti,.... .Oom- 

8 any! hereby agree to ftirnwii iipprovad wiretiea htr the constnieticm of 
be mid works and to exiaoiio the ctititrin‘l and Itniid therefor in the 
form attiicliiah iind iiccording to the gciieriil coiidiiJonii formiiig apart 
thereof, within .. day« after being iifilillcil mi In do by tlie eiigiiiear; 
and in the event of defaiill or fiiiliiie on tiiy {oiir| jiiirt in itnv par* 
tbuliir or, for any cinwu wliatefcr, the mid lie tit fibarty 

to actstpt thii next lowest bid or iiiiy bid, t»r lie jilj iiiiiy reiidvertise for 
proposals, and I [we| liereby iigrce in pay to the mid*.,. ,,,.tha 
diffortncii between thii iiliofe prnpoiiil iiiid any ginitcr mmi wliicdi they 
[it] may bo cibliged to piiy by reiwtni of iticli tlefiiiilt or fiiilurc, in'* 
clnding the cost of any iiilvtirtiiofiieiil for licw bidi^* find^ to |mj the 
iitfcorm*y of the paid .Itie ciwt of the |ire|iiirfttion of such 

oontritot and iMind, which in liertdiy filed at leii dollara; and to 
indemnifv iinil «ivo liiiritilef*i4 lliti mid crir|itiriititiii and oflltiew from 
lo«i^ iiiul ilaiiiiige, cont, ehiirgeg, mid iixiipiwe, willi which they may mfler 
or bn put to by reiwoii of iiiiy tlefiiitlt nr fttikirt*. 


And I fwiij proptwii Mr...of 

.anti Mr. » 

.of..«. .Ill iuretbs 


who art wilting to hccoiiii bottiid with for Ihe dim pirformance 

of tti© paid con tract 


Signiitiira 


We, thi nnderiigfiad, do lioritliy offer fcciiiii!ifc| to Imconio bound for 
the iibovit»itiiitiod ... Jit th® nnnexed 

Bond for the ftilfillmeiit of any cnfitfiict for wiy iif this works iitmcd in 
tilt atiriiiid ipicifbmlioiii wliit!!i ttiiij las awardid to * 

mt the prices Iwrisiii iibova iiit fort In 


Sigmter© of Snrtliti I ... 
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20. Signatures, Addresses, and Signature of Person, Firm, 

or Corporation making proposal: 

.Post Office Address. 

...Dated. 

The full names and residences of all persons interested in this pro 
posal [as principals] are as follows : 


[NaTiOE Give Christian narnas as well an surnames, and, in case of corporations, sign name 
of Pn^sklent, Trcanurer, and Manager. The names of bittders will be made pm>ilo ; Imt the 
names of ail partita interested with them, being required for the information and guidance of 
the Board only, will not be made public.] 

21. Oath as to Statements .— 

City of . 

County of... 

State of. .... 

The undersigned,.. 


being duly sworn, say that the st^veral declarations and matters stated 
in this proposal are in all respects true. 

[%»«!] . 


Bosidonco. 

Subscribed and sworn to before me, tliis. 

day of.A.I). 189.., at. 

. , If. F. or J.P. 

[N<mo».--Thiii afflltiavit munt iMunnde by the perion or persons bidding for fea contract; in 
case of a Arm, by emdi and every member t>f the firm.] 

22. Bond for Hrenition of Contract,— 

Know all Men by theses Presents, 

That we....are held and 

firmly bound unto the City of ..[State or Company] in the 

sum of..dollars, lawful money of the llnitod States of 

Arnericja, to be paid to the said 'The City of.[State or Company], 

its siuuaissors and assigns, as liciuidated damages, for whicli payment, 
well and truly to bo rnatie, we bind ourseWes, our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Healed with our seals and dated the............ day of.. 

in the year one thousand eight hundred and ninety........ 

Whereiw, the said..... 

ha..made a proposal to the City of ..[State or.. 

Company],........bearing date the.day of.one thousand 

eight hundred and ninety.and annexed hereto : 

Now the condition of this obligation is such that if the said. 


shall, within ten days after the acceptance of the said proposal, well 
and truly execute the contract in accordance with said proposal, then 
this obligii,tion shall be of no effect; otherwise it shall remain in full 
force and virtue. 

(Seal) 

(Seal) 

Signed and sealed in ) 
the presems of | 
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BIDS AISTD BIDDERS. WORK FOR PRIVATE PARTIES. 

186. Lowest Bidder on Private Work. Owner may Adopt such For¬ 
malities and Make such Requirements as he Pleases. —Advertisement and 
proposal for private work are less formal and ceremonious than for public 
work, but many of the instructions, conditions, and stipulations given herein¬ 
before, with slight modifications, will do for private work if an owner desires 
to have public competition. It is more usual for a private owner, and even 
companies, to invite by letter such contractors and builders as they desire to 
entertain proposals from, to make bids. The expense of printing blank 
forms of proposals, specifications, and contracts is then saved, the engineer 
or architect keeping on file at his office, and open for the inspection of the 
bidders, the specifications and plans and general contract form to be used, 
with his estimate of the quantities. Sometimes three or four sun-print 
copies are made to enable more bidders to estimate or to give a few bidders 
more time to make their estimates. 

The forms presented heretofore for public work are so elaborate and 
complete that the author deems it hardly necessary to submit a new set of 
forms for private work, but recommends that the clauses of the public form 
be used in so far as the owner and architect consider it pertinent and 
desirable, such modifications being made as seem necessary to make it con¬ 
form to private needs and ends. The important questions that arise in 
advertising for public work and the award of the contract, and all questions 
as to what the owner or proprietor may or may not require, what he may 
include, whether or no he secures competition, and to whom or how he 
awards the contract do not arise in private work, except as they have been 
made matters of agreement between the owner and the bidders.^ The 
owner can adopt his own methods in soliciting, receiving, and accepting pro¬ 
posals; can make whatever rules, conditions, and restrictions he sees fit; can 
make any amount of work and trouble for the contractors who in good faith 
go to the expense of preparing estimates, plans, and specifications; and may 
then award them or not, as he pleases, and to whom he pleases. The owner 
may, it seems, appropriate and make use of the fruits of their labors with* 

'English cases in Emden’s Law of Building, etc., p. 69, mU. 

m 
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out any tliouglits of recompense, without a grain of remorse, and if it be a 
a churcli society, without Bacrificing a pennyweight of piety. 

187. In Absence of Agreement or Pledge, Owner may Exercise his Own 
Preference.—As just statiul, the rights of the lowest bidder on private work 
are iiouliued to those oiuMikul by agreement. He has no rights except such 
as liavo been agreed to by the owner, and if there is no contract expressed or 
implied, tlum the lowe.st bidder has no claims to the contract, and the pro- 
priidor is under no obligation to award it to him. In the absence of a 
pledge or (hdinito understanding between tlie parties that the lowest bidder 
shall he employed to do the work, the owner may exercise his own judgment 
and give pc'rsonal proferonou in dtitormining whose offer he shall accept. 
Ho is net liable to one whose oiTor is rejected for the time and labor 
employed l)y him in examining the plans and specifications to prepare him¬ 
self to make his olT«r.‘ 'I'he owner may inquire into the fitness, skill, 
integrity, and sobriety of the respective bidders.” 

'I'o ostahlish any claim against private parties an agreement to award the 
contract to the lowest bidder must ho clearly proven.” The agreement need 
not, it seems, be in writing, and its proof may be largely established by the 
acts of the parties and by supplemental promises.* If there is anything in 
the invitiitiori for proptwals tliat shows an undertaking to accept the offer 
of the lowest hidtler, thou the person inviting the bids maybe holden to his 
agreement,” and tho testimony of other biildera may he admitted to show 
the statements mad<) to them by the architect and tho owner respecting the 
terms under which the bids were nuuhs." 

The mere fact that valuable stwvicos are rendered does not raise a 
liability on the part of tlm persoji for whom they wore executed, even though 
at his request, if the oirnumstatuies are such as to rebut the inference that 
compensation was expected to Ixi rooeivod or paid. In the case of architects 
putting in bids for the constniotion of buildings or of engineers for the con¬ 
struction of bridges or other works, and furnishing plans and specifications 
therefor, unless the parties ealling for bids expressly agree to pay for such 
plans and estimates, tlierii can bo no contract implied, for there is nothing 
in the circumstances that shows that pay was expected to be received or 
given, extsept through tin* possible benefit to tho parties performing the 
service in acxjoptanoe of their bids.” 


' Topping n. HworciM, I E. I>. Smith, 609 
aim> Efnineh «i. Am«*r. Brnwing 
<Uk iLn/l, 11 HtK 719. 

IIimtiitliHM Ba. Sup.), 26 Atl. 
lli'p. HH6; Huito Btl. (it E4., 42 Ohit^ Bt. 
974: SpiUicar t, Ilanllug. B. li 6 

C P. 6111. 

* Boyitt V, Duftanbisrg, 74 Mich. 79. 

^MuNail fi. Bfiiitoti C!htmih«*r of CJum- 
memHMaHi.). 2H N. E. Bap, 245r!ft91]. 

^ liust!a«*i Dige«t of Bulkllug (ifwas 4S; 
and m§ Alkm v. Yamll, I C. 4 IC 815; 


and $es Roiisch v. Amer. Brew. Ass’n, 44 
La. Ann. 11 n, and supra. 

® Huck”<t(5in Kelly 4 Jones (Pa. 8up.), 
25 Atl Rep. 747. _ ^ ^ 

** Wood’s Master and Servant (2d ed.) 
108 ; Palmer r. Haverhill, 98 Mass. 487, 
In whltdi the contractor was the lowest 
bidd« r, but nil bids were rejected, and it 
was held he could not recover ; Topping v. 
Bwords, I B. B. 8. (N. Y.) 609; Buck 
Amidon, 41 How. Pr. (N. Y.) 876; Noury 
Lord, 2 Keyes (N. Y.) 617. 
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If a vimiriwiuv ^vill {*rt>ti»ei agaiiwi th« t>f timi» imd labor ia 

|iropiiritig jini|Hii4iiLH fur work* lio iipoo an a|?ri»tsmoiifc with the 

jirfijirioiiir tiuit ilio bitltliT fihiitl lio iiwnrib'tl tint ooitinirt. If ho does 

licit tlu thill lii^ limy to iiiako bidii for work* liiid liiii iiiiui and 

triHilib' bo iiiiii|tly ii» tlu* |iro|iriiHt)r a ba*4m on wdiioli to let 

iliP work to wiiiio fiivorilt^ rinitraoltir or Iniibior provimij^ly mdi^otiHl, 

188* Implied Agraeaiial to Eemaatrat© Bidder for His Labor or to 
Award Coiitraol to Ltiwoit Bicldor. It Inw liitoii iiiliiitiilod that if liiiiiUirs 
liinl liiii} no kfiowlnli^n lliiit thp wiin not in gnml fail It, and 

ptiiilil iiliow that lwii< winv inritiHl wiltdy for l!io |itirpiii4w of iiiiiking the 
|ioK,i4ibli' otiiiiriirt with ii tmrly {irpiiiitn*lj rlitimni, thoj tanild 
rDotivpr for their tiiiio amt in {iropiiriiig flio huh. It wuiild be 

sliitiint iiiii tif ibe tti i‘i4tiili!!i4i itiifli jiruofii^ iiml ovi‘*ii tlioii it wtnild 

li» tltnililfiil if nil iiiiji!ii‘ii woulit firii4u in favor of llin «uiiiiriiid4ir«* 

A^oejtiiiiioe of ii bitl liim liottii iiifrrrtHi aiiit n I’liiitmot iiiijiliml from aa 
ill ooiiiiooliHii with rvidiin-o of ii itHiigp ift I bo btiildiiig trade 
til itrrojil Ihi^ Hti w!i»ni btiiltlorn rn'oro prin'^oiil iii ihu 

Ilf till! Iiidii aiitl it wa% goiitn'iiily umhrAtmil Ihitl ibo Iowo-hI bit! wiw tii bit ao* 

litvaiiMo Wiii imid m In tlio owiter tir lii« iigtmti 

III i!iP ptiiilriiiy# itinh le’lnig mi Ihiifc iMiiiiiiilimi. ilio iiinittroinifiil bitldiri 
tliiiwl ill IliP tiiildor*^ tiitil III! by lltinr rmiditot 

ii}*|iiirefilly tlie mnin tiiidori-itiiiidiiig, it wii4 Itebl tti iniitniiii to iia 
of the liiil.’ Th*^ leriiii i*f tbi^ jirojiti^fil iiitiil l»« ileiliiltp awl §l* 
mi tliiii lliiyv lint of llio noiilffiot, iiiitl lliii 

iiitiitt be ile^nribniL liwlriirtitiiii itr ilirorliotii In tli« tiitblor t« go tut iiiiil do 
llip wmk boon Indti iiii wlitui lt«' Imti itimlif a priijtciiiil to do 

Ittn wiirk m ii|iiviflosl.* 

Wlieii ttii iigreoiiimil m btiiwwni priffitii jim^nw tliiit tliii lowest 

littlilnr fifimll liaie llio miiiiniol, litit it m tnd mtil tlio rtiiitriii*t«r*i bid 

ifi tttt tifPigii«»d iiiomttriiiidiiiii, willititil refermioi! lo iiiif juirtiniiliir liiiildiiif 
lifiil wiitiiiiil iwfitoi tif farlicw nr ifipchflcmtittfii, ittiil tw iisiiliialitf of obligi- 
lion th ilniwii, llm rontrarbir Inti no rigliti,* Ait liitiiiiiilioit In Ifiti wrltea 
iinpujifaiinit tif ii toioler tliiit a will lie ttflerwiinlfi prefisreil dfi#i tiol 

firpftfiii tlio pitrlio’i from Iwoittiiif litniitii in perftirtti tliii toriiii till 
|tnii|t*r ami arrojiliiiiei*, tf tlm iiilntitinii of lti«^ jiartiicn wiii llmreby to enter 
itilii mi will if tliii priijiiifalitiit of Hip ftiiiilriiitl wai f«iitoiit|ilatid 

ittPridy fur tho jiiirfio-io of ififirpiiiiiig iii forimi! liiiigitiigp Itie 

itmtod Ifi iioweffir, il imii tie galliorml from tlie tpiiilor iiid 

* t Tli*^ Miicii#iiip 4M, • f Urn** I#, tl S Q^- II lb 

’ l♦A*llillg r Jaw Tliiiifi tti Ml t^lpwirl fSiip I,« H, ¥. 

11 util Hiififi ailt, wmn* ilip priri? «f iinit# iiiitiitl 

* Ilitn4 ». 1 Ml* Afiti, Mm In lild ww IipIiI i*i l» iliii fair ftiiil 

* lkiyi« f IMIrii.i 14 IIIpIi. tblp tiln# uf lit# iiiiitt, ctiiiiliif |irt»Wj 

UpWI wlililti ili« bill, 

♦ ^ l%t% Iii# mmm. 
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acceptance that an agreement was made subject to the preparation and ap¬ 
proval of a formal contract, then there is no agreement independent of that 
stipulation, and it is by the formal contract that the parties will bo bound/ 

When proposals for a contract are in writing and executed by the parties, 
L 6., have been made and accepted, the terms of the contract being in all 
respects definitely understood and agreed upon, and (uther party rofuses to 
execute the contract, it seems he is liable on tiie breatdi of his agreement for 
the same damages as would be recoverable for an entire refusal to perform 
the contract after its execution in writing/ When, however, the document 
was not executed, accepting tlie tender in such rtianuor as to be binding at 
law, the engineer having merely informed the bidden* that his pro])osal wa,8 
accepted, which intimation had been confirmed by the directors of the com¬ 
pany at a meeting at which the bidder was present, ami the ])rojoct was 
afterward abandoned, it was held that the contractor could not compel the 
company to exetmte tlu^ contract, or recover from it the loss lie had sustained 
in preparing to do the work/ 

Plans and specifications referred to in a call for bids are treated as incor¬ 
porated into and forming a part of the contract as w(dl as other matter 
referred to in the call/ 

A proposal to recunve bids for certain things to be sold, sp(K)ifying no 
limitation or qualification, constitutc^s a cumtracd to imdude^ the whole of 
such thing/ Tin's case arose out of the sale of stone contained in an old 
bridge, and would apply with equal force to the sale of materials of an old 
building.f 

1 Winn ti. Bull, L, B. 7 Oh. B. 29 [1877]; 

Comers Fateh. 10 Ex. §11. 

s Pratt t). Hudson Hlrar IL Co„ 21 N. Y. 

805 [1860] ; and m Highland Co. 

Bhoadea, 26 Ohio St. 411. 

® Jackson v. The N. W, By. Co., 1 Hall 

t Sem. 189-199 mniUsd. 


* Twelle 75 [1848]. 

^ Woods Tmw of Master and Servant (2d 
ed.) 164; diififf Windhorst e. Beeley, 2 0. 
B. 258. 

® Verm e. Commissioners, 82 Beav. 409 
[1868]. 
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A contract of employtnent for an indefinite ])eriod may be terminated any 
time by either party/ and one for not more than six months, or not to exceed 
six months, is for a.n indeiinite period.’ 

An agreement to employ a person permanently is nothing more than em¬ 
ployment to continue indefinitely, or until one or the other of the parties, for 
some good reason, desires to sever the relation of employer and employee.^ 
An agreement “to come to the permanent service of a company"' would 
probably receive the same (^onstriudion. A contract of employment at cer¬ 
tain wages, BO long as the works of the employer are kept running or until 
the employee shall see lit to <|uit, is not void for uncertainty/ 

I'hc compromise of a disputed claim for personal injuries to an employee 
is a sutruuent consiileration for a railroad company's agreement to retain 
such employee at a specifunl salary during his natural life, or his ability to 
do the work, though tlui continuance of the servicie bo optional with the 
employee.^ 

If the terms of employment adopt a certain length of time, as a month, 
or a yi^ar, for the estimation of wages, it raim^a a strong [n‘(‘aiim])tion that the 
term of si^rvico was for pm*iod numtiomul. Therefore a (umiract at 
. per y(‘ar is pn^sumahly for ayt‘ar; at a monthly rate, for a month; ^ but 
tlui presumption is not (‘^onelusivi* in tlu^ ahsemu^ of otlun' (‘vidtmee. It alone, 
will not fix the ])m‘iod." Siudi a eontrae-t is in(‘ompl(‘l,t‘ and amhiguons, ami 
parol evidmuu‘ of the surrounding (hremmstamu^s, th(‘ situation of the parties 
at the time the eonirm^t was m:Mh‘, (‘t(‘., may h(‘, admitled lo assist the court 
in inUu'prt'ting its meaning.* (’ontrae.ts for a Y('ar's (unploynumt, to begin 
at some day in the fufiirt', whitdi caiUHif he eompl(‘t(Hl within a year are 
void and worthl(‘HB unh^ss tinw an^ in writing, not being made in accord¬ 
ance witli the re(|uirements of tht‘. Statute of Krauds.f 

A contract, of <*mploym(mt, at a salary p<u‘ yn^arand acertain share in the 
net profits of a hrm, does not makt? tln^ (mgineer a partner in the lirm.” 

Under an employment for an imhdiniti*. pmdod at a specificMl sum per 
month, wlfndi scu’vice (‘ontimied for a numlntr of y(‘ars without intiuimption, 
the contract is cont inuous, ami tlie Statute of I/nnii.ations doi^s not begin to 
run until Hervi(!c ends.® I’ho terms of a ytiarly (umtracd, for serviiu's will bo 


lh‘p h<'iina. It. (*o. T. Dolau. nupra ; 

an(f Hff Pierce v, 'ftam. V, 1. R. (’o. 
(Ala.), 10 So. Hep 

‘ Clreeiihurg r. Karly, 2U N. Y. Supp. 
1001 ). 

Hlampbell d. JimeneH, 27 X. V. Supp. 
251. 

*U.<on{ V. (ioldberg (Pal ), 22 Pa<‘. lh‘p* 
1120; (’aiing v. (Jan* (Mass.), 40 N. E. 
Rep 117. 

MJarter Whin* Ld. Co. e. Kiulin (Neb,). 
60 N. W. liep. 520. 

^BtearnatJ. Lake Shore A I\I. S. Hv. (5). 


71 N. W. Rep. MH flS971. 

^ K<‘lloirg i\ Ins. (Jo. (Wis.). 09 

N. W R(‘p. 202; 14 Amer. Eng. Eney. 
Ltiw 702. 

'' 14 Amor, A- Eng. HiK‘y. Law 702; 
Fuller r Ib-ninsnlnr. et(*., VVk.M. /Mieb.), 
09 N. W, Rep 492; Haney e. Haldweli, 
25 Ark 150; Marlin v. N. 'Y. Lib* In.s. 
(7). (App.), 42 N. F. Rep. 410. 

^ PtH'U^r V. (lurtis (lovvai, 05 N. W. liep. 
824. 

^ Ah How f’. Furtb (Wash.), 42 I'ac. 
Rep. 029. 


Be<;H, 124«1‘75. Part*! Evid^mec*, supra. 
Siatute of Fraiida, See. 105, supra. 
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presumed to continue from year to year, so long as the employment lasts, 
unless the contrary is shown; and in the absence of sufficient evidence to 
show a change in the terms of employment^ .proof of the original contract 
will limit the right of recovery to the yearly salary at the original rate.^ 

202. Dismissal or Discharge of an Employee.—Mr. Smithy in his work on 
Master and Servant, has named the following causes which may justify the 
discharge of a servant before his term of service has expired : (1) Willful 
disobedience of any lawful order of the master. (2) Gross moral misconduct, 
whether pecuniary or otherwise. (3) Habitual negligence in business or 
conduct calculated seriously to injure the master^s business. (4) Incom¬ 
petence or permanent disability. For convenience the author will adopt 
the same order of treatment. 

203. Willful Disobedience of Any Lawful Order of the Employer.—It must 
not be taken that every breach of discipline or discourtesy can be made an 
excuse for discharging an employee. If the employer is unreasonable in 
his orders or commands, the employee is not bound to obey them, but he 
must be sure that they are unreasonable. A refusal to work at one^s trade 
on Sunday,^ or to work at unseasonable hours,^ when the circumstances or 
nature of the work does not make it necessary or reasonable to so work; or 
disobedience of orders in matters not material to the employment,'‘ or that 
involves no serious consequences and which is not willful, in the sense of 
being perverse, insubordinate, or unreasonable, which question is for a 
jury; ® or slight discourtesies, hasty words, and occasional exhibitions of 
irritation, or even ill-temper, especially where there are many petty causes 
of annoyance and irritation in the business,® or where the employer exhibits 
impatience and irritation toward the employee without just cause,^ is not 
sufficient cause for discharging the employee. 

If the servant is disrespectful in his conduct,® or his deportment and. 
disposition are such as to injure the custom and business of the employer, 
or he is insubordinate and ignores his employer's feelings and proper au¬ 
thority," or he uses obscene and improper language while attending to his 
duties, especially when the owner does not use such language,^" or his con¬ 
duct towards agents sent by his employer to inspect his work is rude and 
reprehensible,*^ the employer will be justified in discharging the employee. 

It is not a breach of a traveling salesman's contract for him to go to a 


^Mears^). O'Donoghne, 58111. App. 345. 
2 Jacquot Bourm, 7 Dowl. 348. 

® KoplUz v. Powell, 56 Wis. 671. 

* Hamilton v. Lowe (Ind.), 43 N. E. 
Rep. 873. 

Gases collecfsd, 14 Amer. & Eeg. 
Ency. Law 789; see Pape v. Lathrop 
(Ind. App.), 46 N. E. Rep. 154. 

® Leatherby v. Odell (N. C.), 7 Fed. 
Rep. 642. 


Forsyth v. Hastings, 27 Yt. 646 [1855]; 
Weaver v. Halsey, 1 Ill. App. 558; 14 
Am. & Eng. Ency. Law 789. 

^ Railey d. Lanahan, 34 La. Ann. 426. 

® Leatherby «. Odell, 7 Fed. Rep. 642. 
Weavers. Halsey, 1 Ill. App. 558; 14 
Am. & Eng. Ency. Law 789. 

Lalande v. Aldrich (La.), 6 So. Rep. 
28 [1889], 
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place of! his route to spend Hunday with his family, where it does not 
seriously interfere with his compliance with his contract.' 

When the employer claims that tlie employee’s misconduct has caused a 
diminution in his business, it may bo shown that the decrease was caused 
in whole or in part by rumors affecting the employer’s character and con¬ 
duct/ Tim refusal of a traveling salesman to obey the orders of his 
employer requiring him to report by letter daily has boon held sufficient 
excuse for his discharge.' It Bmttm a city saloaman may properly refuse to 
go into another state to sell goods, nothing having been said at the time of 
his employment as to the place he should work." 

204. Gross Moral Misconduct, Pecuniary or Otherwise.-—-In any position 
it is probable that a criminal aett would be sufficient to warrant an employer 
in getting rid of a servant, and without paying him his wages, too.'^ Thiev¬ 
ing, stealing, or embezzling the master’s property has frequently been held 
a good cause for immediate dismissal,® without notice, even though notice 
WM required by the eontraot of employment,^ and without paying him any 
wages;" but in the absence of doc^eption, concealment of facts, or fraud, by 
which the employee has induced the employer to hire liim, it seems that 
dishonest and fraudulent conduet with a former employer will not bo a 
ground for dismiBsal.* idili<atgh tlie diwajvery that the employee is a 
drunkard will warrant tin* maHfcn* in repiuliating a (umtract of employment 
before the term of m?rvi<‘«‘ has begun.*” Robbing a third party,“ fraudulent 
conduct iowardn the emphyer/* taking brib(‘s from snbordiiiaieK to obtain 
favors/® or accepting grafJiiiii^s fc^r conniving at a Ijrcach of regulations 
which Im was to ** or unehaste and lic’oiitioua (amduct in a domes¬ 

tic servarit, or in coiinetition witli the duties of one’s service in any 
capacutVf**' eacli and all have Ihnui helcl Kuffic’ient eausc* for disniisHal. 

The question wlieilnn* a servant was rigliifidly diHcJiargcul must depend 
upon the nature of tin* servis'es wliieh be was {‘ngag(‘d to perform, ami his 
disniiMsai must \m in some way «*oiinec*te(i with thc^ duti(‘8 of tliat servitun'* 
Drunkenness has Iwen Iiehl a juntifiahlc' cause for cliHcluirgnn*’ if it is a 
habit,*** but not unh»SH the duties of the Rc^rvice arc^ affeeted thereby/" 1\it- 


^ MilllKfUi r. Hligli Fm*. (!o. iMIfh.i, 70 
N. W. iu:i. 

^ Vin?-ion V. Kelly ((iie), 25 H. K. Rep. 

e:io. 

** MeC!alo r. De^iioyerH, 2 M«». App. Hep. 

^ lierrliiiiin r. Msirvin, 50 III. App. 440. 

^ 14 Anier Kur- Foey. Liiw 7 m:|, 

* Bjcmoi r. B (\ A* H HI, riots; 

Libhart p. Wimd. 1 Walls A 8. 205. 

■* Bitiffh’H MiihUt aie! Herviiul 145 

* Caiiioiiighimi V. FimbliUHiue, fl C. 

P. 40. 

® Andrews I’, (Jar«tin, 51 L. J. (’. F. 15. 
Nolan V TlnanpHim. 11 DalyiN. Y,) 
314; Jo r. Gorman, 50 Ga. ill2. 


Lit)]uirt r. Woodw, 1 Wattn A 8. 205; 
I'rntinan v. 4 ( 5 inu^. 211 . 

*■*'Siiif.er r. Me( 5>rndck, 4 WallH A. S. 
205-200; Horlon v. McMurlry, 5 Ilurnt & 

N. 007. 

Fnm*l r. 8(dio«)herr, 12 Daly (N. Y.) 

417. 

rior^a P<‘ars<\ H) (3. H. 554. 

Smith’s MiiHter and Servant 145, and 
faMfM nfed; Drayton it Reid, 5 Daly (N. 
y.)442. 

11 A met". A Eng. Kney. Law 780. 
SmitlTfl MuHt(‘r and Servant, 144, 

** (\iNn in 14 Anier. & Kn^. Eney. Law 

7«8 

*** 14 Amer. <fe Eng. Ency. Law 788. 
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tling or disclosing to others the employer's business and secrets/ or disclos¬ 
ing the accounts of one company to another/ or revealing professional 
secrets of the employer/ or the act of advising or inducing co-employees 
or apprentices to quit the master's service/ or the act of plundering or 
poaching on the premises on which a workman is at work/ is^ each and any, 
a good reason for the employer to discharge the employee. 

Claiming to be a partner and thus denying that one is an employee/ 
T seeking to secure the patronage of the employer's clients or patrons to 
'»T^self/ or entering into negotiations for carrying on the same business as 
aiployer is engaged in/ will justify the employer in terminating the 
lyment forthwith. The same was held when the employee engaged 
business or calling the tendency of which was to injure the employer's 
ousiness/ and when he dealt with certain merchants or tradesmen named 
by his employer.'® 

The right to discharge an employee, if at any time the employer ^^feel 
satisfied that the employee is incompetent," must be exercised in good 
faith." His dissatisfaction must be genuine." If the employer admits the 
contract of employment, the burden is on him to show cause for discharge.^* 
An employee may have a right of action against a third person who 
maliciously procures his discharge, though the employer violates no legal 
duty in discharging him." Eailway companies, combining for the purpose 
of preventing employment by each other of discharged employees, are liable 
to a discharged employee who is prevented by them from procuring em¬ 
ployment." A boycott" by the members of trades unions or assemblies is 
unlawful, and may be enjoined by a court of equity.'® 

205. Habitual Hegligence,'^ or Conduct Calculated to Injure Master's 
Business.”—This heading opens the broad question of ^^What is attention 
to business?" which cannot be answered generally, but must depend upon 
the circumstances of each case. It has been held that the absence of an 
overseer of a plantation for one day (presumably without good excuse), war- 


* Beeston i). Caller, 2 C. & P. 607; Dray¬ 
ton V. Reid, 5 Daly (N. Y.) 442; Greens?. 
Brooks (Cal,), 22 Pac Rep. 849; Pillieul 
0 . Armstrong, 7 A. & E. 557. 

2 The East Anglian Ry. Co. v. Lythgoe, 
2 L. M. & P. 221; and see Davenport 
Hiilme (Siipei-.), 32 N. Y. Supp 803. 
Mercer 'd. Whall, 5 Q. R 447. 

^ Turner -r Robinson, 5 B. & Ad. 789. 

® Read d. Dunsmore, 9 C. & P. 588. 

* Amor Fearon, 9 A. & E. 548. 

’ Mercer 'c. Whall, 5 Q. B. 447. 

® Hobson V. Cowley, 27 L. J Exc. 205. 

* M(tny cases, 14 Amer. & Eng. Ency. 
Law 789. 

14 Amer. & Eng. Ency. Law 790. 
Smith V. Robson (N. Y. App.), 42 N. 
E. Rep. 677. 


Crawford v. Mail and Express Pub. 
Co. (Sup.), 41 N. Y. Sapp. 325; but see 
Alexis S. Mfg. Co. v. Young, 59 Ill. App. 
226. 

Mulligan v. Sligh Pur. Co. (Mich ). 70 
N. W. Rep. 133 [1897] As to meaning of 
“ incompatibilityand ‘ ‘ unsuitableuess,” 
see Gray v. Sheppard (N.. Y. App.), 41 N. 
E. Rep. 500. 

Dannerberg v. Ashley, 10 Ohio Cir. 
Ct. Rep. 558. 

Mattison v. Lake Shore & M. S. Ry. 
Co. (Com. PI.), 2 Ohio N. P. 276. 

Oxley Stave Co. v. Coopers’ Inter¬ 
national Union of North America (C. C.), 
72 Fed. Rep. 695. 

” Newman v. Reagan, 63 Ga. 765; Callo 
D. Brouncker, 4 C. & P. 518. 
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ranted his discharge,* and surely the position of an engineer as superin¬ 
tendent or chief inspector of large works would he regarded of equal im¬ 
portance.® I'ha abatuico of a teacher for two days after vacation, no injury 
having been shown to result, will not jiistify his discharge.® 

IllnesH for considerahlo time will release the employer from his oon- 
trac?t of employment.* The sic.knoas of a timekeeper for fifteen days, to¬ 
gether with the fact tliat he did not ko<q) the employoee* time correctly, is 
siiffieicmt cause for dismisnal;* and imprisonment for two weeks was held 
sufficieiit cauHe.* Under a contract of employment fora term of ten years 
it was ludd that the employee might recover his wag(38 for a period of six 
months, during which he was bio ill to attend to his duties, the company 
not having reHcinded tlm contract, hut having allowcal it to remain in force 
ami the employee to reiurti to his work under it wheti he was sufficiently 
recovered.® The wime wm ludd of a doorktaqier to the rinaiujc dcqiartmont 
of Nc‘W York CUty, who was ahsent two y(‘ars." A puhlit; officer on a fixed 
salary cannot be tleprivccl thereof when his iibsmuse on acmiunt of sickness 
has lK»en permitted. Long contimual sickm^ss may bc3 a cauBc for removal 
from oflice, but iiutil reiimveti lie h eniiil(*d to his salary.® 

When a p«a'8on ia emjdeyed to pcadorm certain duti(‘H it is presumed 
that he will aftcaul to them perKonally, If tlic^ sm'vant (l(*lt‘gnt(‘H sueb duties 
to amdJier without notice to Ida mnphiji'r it will justify hin diBcdiarge.*® 
Such coniraeta imdiidt* for the Hervicc»a of (aigincHU'B, archiU^cts, law- 

yors, phyaii’iaiw, playwrights, openi-Hingern, and evmi domcHtic si^rvants. 
d’he cnmtnicis eanimt he Iraimforretl nor uHKigm‘d, nor (3u,n tht^ B(*rvi(am bo 
delegfiti*dd^ If a stuwant hecamn^B (!isabh»d from pm-forming (he clutu^s of 
hi^' employment, the c^emfraet is fliia-eby disBcdvi'd, and an agreement to 
p'lyllie Hervnnt his wages if he Wiiuhl resign liiH omployment is without 
rtiimidoralioiid® 

20CI. iaroiiri ti'iier or Iiica|iai:ity. Ah deB<a*ihed in provioim Hoedious,, 
an emplovi‘ 1 ' is responHiide for any ndHrepree.mitations as to hin (-apacity, ex- 
periemns rkil L or training; and liaving made Hueh repn^Hentations, either 
cxprf*sBtM! or impliial, he U rospon ih|e for any danmgeH dm* to the want of 
Bin’ll ?diili and eapaeity. S«», too, iiucli miHr(*pn‘B{*niatio!m may he a good 
ground for diHiniHsiiig ail employt’o.*® If tlie (*mploye(3 be uniskillful or iii- 
e(»mpetent in tho ilntii*'? or work Im liuH undertaken to perform, tlnm he has 


^ r i!i| r. D’iuk'i. in Lii. Ann, 119; (nui 
§( Mi-vrj r Itr'isih.'iin, !V|}f‘h 1119, tmt! 
Ilfs) lull / Ur:«i, O llfily i S V.j 'MC. Sliof- 
iioik ! r Aolo’S fC'al ^-Ch p;tr Ricji. liC. 

.Sfv WiHoll r. Ut|i\\nl!|l, ln7 111 Co. 

Filj'til r. Ann lotin% 7 A. A H. f>o7. 

^ 11 AiitfT. A* Kien Kuo^. l/i« 79n. 

* Miller r. (lidin CO lai. Aan 291. 

® L'‘o|n»i«l i\ SfUkry, HU 412 

'* t'uc'knon v. Stoneg, 2h L J. Q, B. 25. 


« lUnlin r. Mayor, 41 Him fX. V.) 2H1. 

* ti'Lnirv V B<1. of I'M.. 92 N. Y. 541. 

**'Sianiun ?' Bell, 2 UiiwkM (N. (2) 145; 
\Vi»4r r, \V:Kf>n. 1 (’. A K. 022. 

14 A. Ru!/. Bnev. Ibiw 787; 

Sniilh's Ma li'r and Hcrvuiit 152. 

Piinr r. Flagler {(’oiu. PI.), 24 N. Y. 
Supp. 152. 

AiiHiee n. Ober, 26 AIo. App. 666. 
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not fulfilled liis contract, and the emplojtT will be justified in terminating 
the contract/ Yet unskillfulneHB on the part of an innplojee tiues not pre¬ 
vent him from recovering the real value of hu m^rviijes/ 

The inability or incapacity of an engineer to etHiduc't operatioim or carry 
the work imposed upon him may not arist* alone from lii.-n wimt id skill or 
training, but from the quantity of the w<irk or the biinien.s iniponed upon 
him. It was therefore held that wlum an engine^' of a single Imreau of tho 
de])artment of public %vork8 of a great city had aIiowe<! liimsidf to be 
loaded with all the work of tlie depiirtment, and in tin* pfU'biriiiane.e of the 
added duties he d(*veloped a want of skill or ability as iin «aigineer or an 
insiiflieient and slack camtroL it was suflifbeiit grouml for removing him 
from office; that while he might lawfully havedeelined tln» adtb*d dutit^s im¬ 
posed by tho action of the (diief of the departimmt, yet lia\ing iismuited and 
assumed them, lie could he held rt*spoiiviblt* f^r their proper performance.* 

207. Condonation of Employee’s Ojffeiise. If an eniplt»yi*e has li(?eri alwenfc 

from Ids duti(\s or work, or if la* has been guilty lireaeh tjf hi« con¬ 

tract/ or he has indulgeil in hasty words or exhibitioin of t**in|iei% and the 
employer has retaiiu»rl tin* cnnployoe wit it kiiowlrtlge of tin* farts, hi* eiinn«)t 
thereaft(*r (u)mphiin nor makt* tliat iiihianeo a gi'nimd fur ids siibHi*c|Ueiifc 
discharge.® If the employ»*e has Ijeen guilty nf lortiMiiH or nogligent aeti, it 
seems tliat may warrant a Knbsof|Ui‘iit disrliarg*-/ Hobuif iuii of servic’C and 
payment of xvagexs without prolfst. aft«‘r kiiowif«|gf* of df‘ff*eli\e work dotiii 
by an employing is/;r////rf/rouV <*vidoi{oif of a waiter of thi* right to dis¬ 
charge him, or dc*{inct from his w’agfs on llial ae^'oiini.^ It i^oemH t.liat ilio 
keeping of an (*mploye<* whosi* ^k^ll and work wa-: not t»» tliat eon- 

traci(‘d for until the lm>y sea-on was ovrr, it b»'i?ig \»*rv flitliriilt to seeurc a 
com])ei(‘nt su!)stitiit(n i.'Uioi of il'odf a ooieiHfia! Imii. What aiiiomitH to acuiii- 
(lonaiion of a sc^rvanfs otTi'iien i: a (|inr-fi<ui f*»r a jury.® d'ln* kooping cd an 
em[)h)y(H‘afttir Ids work has beeoinr inirali-.fa'i.<ry is iiot a eonflonatiofi of 
tlie acts causing dis.‘->:atisfar-f inn. wloot fli»' oo.MnrU pr»»\i lo i f haf f lio oniploy<‘o 
may be diHeharg{*d whemovrr his work pruvrs un :if i if MUury.'^ A person 
cannot, by a tl(‘(‘re(* of (‘ourl. Im* eomp'dj'd lo rolain afoit iht hi Iim sc*rvi«’e.*® 

208. What Is a Discharge. \\ iiat afUMuni^ to .n lirHoliarge of an em¬ 
ployee is not always <*h*ar. ft has bm-n In Id that a la-qiio t or demand 
tlu^ emploj(»«‘’H resignation amounts to a lii idiarc**. ” A letter to a railroad 

^ Lratlicrhcrry r. Odell, 7 Fed. Rep, 

041: Hanner r. Ooriielius, 2H L. .1. C*. P. 
bo; denkiiiH tx Bethani, 15 (!. B. IhH. 

^ 14 Ainer. A: Hug. Knev. laiw 

781. 

® People V. Oaniplxdl. 82 X, Y. 247 
[1880], 

^ 14 Amer, & Kng. Eney. Phw 778 710. 

^ Ilainiiton v. Love (Ind’.L 43 N. K. lien. 

873. 

® Stoddard v. Treadwell, 26 Cal. 294 . 
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intenclent informing him that another had been instructed to superin- 
everything, and adding, ‘"I presume you will prefer to retire by means 
ignation. It is hereby understood that the same is accepted, and you 
lease telegraph me of its transmission. Please confer with M., the 
in turniiig over the papers in the superintendents office/^ was held to 
to as a positive and preernptory dismissal; and a letter of resignation 
m in obetiience or at the suggestion of the employer does not change 
'.iracter or (‘construction or show that he voluntarily resigned, nor can 
i hittcT bt^ eonstmecl as an accpiiesccmce in his dismissal.^ The dismissal 
cdiarge must bo in siudi terms that there is no doubt in the mind of 
uployee as to the intimtion of the employer to terminate the service. 

a letter asking an employee 'Ho turn over his desk and papers to 
er employee!,” and information next day, when he offered to go to 
that tiiere was nothirjg for him to do; and a subsequent offer of other 
ifferent work than was originally agrt^ed upon; it was held a question 
cj jury to decade whetlior tlie employee had been discharged.* 

1 employc*e, in answer to a letter of his employ(!r dischargiiig him, first 
that he acuaqded ‘'your ultimatum,” and Hubsc^quently wrote that he 
it thereby nuuin to ndeast! his employee’ from liability for salary due for 
lexpire'd te^rra of his employment, but to merely (!once(l(! the right of 
iployer to disediarge him; it wan held that the letten'S were insufficient 
uisei the cunplojeu' fn>m an c'xisiing entire (‘oniraci of employmemi.* 
He‘<un.H that an (alitor pe*rf()rming Kiudi s(»rvi(!eB as his employer dire^ctH 
t ceuuplain beejause^ a part of the' papeu* is taken from his (‘.ontrol; * and 
. diw’hargeHl eunployeu! who is idle! may be* reumlled to do work whicdi he 
t.ook undiT luH eeuiiraett of He*rvieu!, and without re^storiug him to his 
r edllee! or pemition.® lie muai tiot redairn at rcjdutUHl wagem, and his 
1 ioata'epi h*ss pay than that agreeul upon in the (^ouirae^t will notprej- 
luK right to na’over, nor naluee the! amoutit of his ree!ov(!ry.^ 

9. Buty of Discharged Employee to Seek Other Employment- -When 
ployoe* has beaui diMtdiargcal tin* law impost's upon him the duty of 
ig reuihonable! e‘fTt>rtH to Bcauire! ejilu!!' employmc!nt; but extraordinary 
■ICO is not najuiriai/ It is inemmbent upon the emiployer to show that 
iphn'c'o (»ould have* ol)tained othe!r (unployineni or tliat it was off(!r(»d to 
mil them it. is noenmiry fm* the eunployee! to e!X(!UHe himself for not 
ing. by Home* just and propt*r roasori for refusing the! otT(!r. If he! does 
ion the! amount that !h! did oarn or might have (*arn(!d l)(!twe(!n his 
rge* and tho oonnm‘n(!e*m(!nt of his suit will he dealuetted from the wages 
riage’H r«‘e'ovore!d.* 


• (A Pii. R. R. (’o. 

45 Mel. HH flSTS]; and iff Pine*t v. 
nH!(M!c‘h.). 01 N. W. Hop. B76. 

.w fi. Khri{!h SI N. Y. Bupp. 77S. 
rtin N(!w Yeirk Lifet lui. Co. (N. 
K), 42 N. E. R(‘p. 416. 


Lathrop u. Visitor Ptg. Co. (R. I.), 20 
Atl. Hop. 064. 

^ 14 Amen. & Eng. Enc'.y. Law 795-7. 
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(CaL), 42 Piu!. Rcip. 962; 14 Aincr. A Eng. 
Entry. Law 795-7. ‘ 
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A person who has been wrongfully discharged is bound only to seek like 
employment to preYent damages being reduced by his remainiTig idle.* The 
service offered must be of equal grade, and the fact tliat the pay is greater in 
the service that offers itself makes no difference,* He need not visit other 
communities in quest for work,* and if he does, it seemH he is not entitled to 
recover his expenses in seeking other employment, though his eaimings in 
such other employment are charged in reduction of his tlamage.® If lui has 
failed to secure wtu'k mnl devotes liimself in the meantime to work of his 
own, its value camiot be deduc.*t<!d from what is due him under his claim.^ In 
an action for damages for wrongful dischiirge, the employee !ieed show only 
readiness ami willingiiesH to render the services, am! an lioneit effort to 
ol)tain other employnieiil, an actual offer to perform being iiiinetfessary; ® he 
need not allege inability to eiini anything cliirhig sueli time as he was idle.^ 
A servant wrongfully disidiargeil has liis tiptioii to mu* at once for his 
damages, or to wait till tin* expinifion of his term of eiiiployniiiiit; and the 
damagGH recovera!»h‘ are the amoiifit of liis wagi‘S, at t!ie c‘oiitra(!t price, to 
tlie date of the trial, wlnc'e that taki*H plai*i* before I hr* expiration of the 
term, less whatever hihii if is hIiow!! tinit In* has eariieii, or might reasonably 
have earmal, sima* Iiih disehargi*/ He is tuifitled to recover wages up to the 
time of the trial of the action t>iily, and not to tin* time the i‘oiitrac!t of em- 
plc^yim*nt would have expired,* bt*caiiHti tiie anifmiit of wnageg agreed to bo 
paid for tlio iiiiexpired term is //riV/io gbci> tin* nieastire cd damages,® 
Wlien a pt‘r8on wlio had coiifnei.od to dt* c’ertaiit work for flolHi wm tlis- 
charged before In* Inni coiiiplcfi’d llie work, ami after h** li id been paid |o(H), 
a verdict for in an action by him for brejieh «d c*«miriic|, is etceHmve.*® 

If the camipeiir-ation of the eiiiployi**’ w:m no! a^n’ei’d tipoii, he will !)© 
enlitlc*«l to a reasonalht* sum for f ho ■^.•rvic-*. performed." If tIn* employmt*nt 
be* at a .-I lied pr-c.* for a leiigof fh.iii is alloweii in the sfat life of fraudSj, 
and the i»inp!o\oi* diicnarged wJiioiii can-e before fhf* f'tpjraiion of the 
p«*ricHl of employineii!, In* i* inU I in ti‘ i in hi'-: I’l'innerv fotlje prif*e fixed liy 
tin* contract, but may renner whaf hi- serv.eeare reabv worth. 

s Fin'lm t\ Kueriirr tX V.i, llir in»|»ir A!»p. . tf* X. II Rep |:,p 
K,.h. I ||ssHj; .\!II !. A’ Iv; ^ laiev l/ov MI“niij|'i*fi f^Mveilad Him. -lU N K. 
Vol. 5. |> e.v. CiO Vh, II pa R.i ^ T in.|, S7;p yjr.ni r, (‘nivi.i!! C'IV\.|. Ua H. 

M Aiuei. A’ Lsii." I>:ey l/iw 7n*»; w U.<|i |!i| 

Bfiprui'r Ian San t -li \. V S ii<p. IitH. '*/, . r iS,J 'f’oMfhin (%» iSiip.p 

(UnMljuIiH e li'ci'e* --i !.!'«• A-oir. ('.» a!i \ Y '”■» ipp SOV 

iMiehi.'mN w R,*p ’ IRnjlne; r L. e.V f If!*!. Sup. i. lU X K 

Ticklr! r Aseh le Mfi' Un Wi*. i. TU Ri-a ItiheMrk i AopIr'Mn Mf.r 

N W !{ p. II Aiie-i, A Fai ' K»ey. iWi i i;7 X. W Rep. :;:p Wos f Imi Meii ti 

;ir,. n.,kA I! P imp. C‘n, /Rnoo. UU N. \V. 

^ Slone r. Vimoic. 7 M > Afc*. ‘.*77, R«'*i ‘iAs. 

n'lirinirieii r. CRo,. 17 Mieh. :X4. 1 I Amei. Imn \Vk% r. Rivers Arch. 

vV Hicr. Kney I/cv Pet Pm . .Vj I||. A op 

'• McMnhnii r IPrkinHon Pn. iMam t. *',7 : Howrirti r CPitfel, fl2 III App 497. 

N. W. Rep. Uni - Seii.'iii/.ijiitificli p . Rroimh, fjB 111. App. 

Hamilton t\ Love Iinl. S^ip i. IS X K. o'jU 
Hep. 878; car/ mx Pape i\ Laihrop Hnil. 

» Sff .Sf*e. inr mprti. 
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If the employee sue for damages he can recover only such damages as he 
has actually sustained by the discharge, and not the agreed price for full 
performance.' One properly sues on his contract of employment for his 
salary, rather than for damages for breach thereof, where he has not been 
discharged, and has held himself in readiness, though he has rendered no 
servicers, becaune no work has been offered him.® 

210. No Eecovery for Extra Work, Unless so Agreed.—When a person is 
employc‘d as an agent at a fixed rate and additional duties are imposed and 
his powers enlarged without any stipulation that he is to receive additional 
compensation, tlm agent or employee cannot recover extra wages for his 
additional services.* It is a general rule that voluntary performance of 
extra work by a st^rvaid does not entitle him to extra pay. If he gets extra 
pay for his extra work it must be under an express agreement to that 
effect/ 

It has been so held when the statute law makes eight hours a day^s 
work. The fact that an empk^yee works ten or twelve hours a day when 
hired by the day does not entitle him to recover for tho two hours extra 
time oacdi day, unkm it wan expresHly so agrecal in tho contract of ernploy- 
metii/ A contractor who is to completes a building according to certain 
specificatiunB and a plan annexed, as explanatory then‘.of for a fixed amount, 
cannot, in the abstnu'eof an cypress agreememt, roc^ovor for extra 8C3rvices in 
prepari!ig tbe^ plan.'’ * 

211* Employment of Engineer or Architect in a Professional Capacity.^— 
A c'ontract of employmemt cd ati engiiicnn* or a, rcJi itched* or a so-cialled emgage- 
ment of hin servicers dcH*s n<d. cHlTcn' from any othc'.r cu)ntrH(3t of (unployment 
if tin* eontraft is expresHiHl and its terms fully und(‘rHtood, but this is imt 
oficni tlic! <‘a«cn fi'he whede transariion bc^tweam tlic^ c^ngiuecu’ or arcjhitect 
and Ida employee* frec|ucmtly is cimbodit'd in a few words, or a iiiere vc^rbal 
inHiruefion ic^ ** make some* sketcln^.s,” or “ 1 kIjouIcI like to see 
your «uggc*8iions on pape^r,” fc)llcw(‘d by similar dirc^c^tions to go 
alitmd ’’ with the plans <»r c‘V«*n with tln^ building/ Sucdi cunitrac-ts for sc'T- 
viees an* net unliki» ihc! engagemumt of a physic^ian or an attonic^y, with 
wldrli all an* familiar, ami tin* (iutic‘H that may lx* r(‘(|uir(*d un(lt*r su(3h a.ii ern- 
ploynnait mnsi depend largcdy upon tln^ (iHtabliHli(*d and univcu’Bal (‘aistorn 


* Wtlliniii FnirCo. r. Kinn*brotiiti(Ky.), 

;;i B W. lirp h!H 

' r. 44 Par.. Hop, 

inrrj, 

Ah Ui in rov.'iy for SorvicTH whrri t<*nn of 
FiTVUT b;iH iim! b«-rn 

«f Sp’v;ujIh. ufxi or AbandonaH-m. 

by Srrvnfii. set' U Aiin*r. A'. Kicb Kiicy. 
Law 775, 7‘10. 

M .rrax r. Duia.n'oxn*, S) La. Atirs. tiSO 
IHCHI; ('arrio'o i\ Dun, IH MiHo. R«*|). IH 
IHOSI; (thambiTlahi v. KaiiHas C ’it. ( Mf>. i, 


2H S. W. 745, Superintendent of 

Ifuildififie. 

14 Am<‘r. Faiix. Kncy. Law 772: and 
{{(•e Forsuu* r. (L'oen (Mioh.). 00 N.W R(;p. 
(»17; VoorhccH v. Ooiubs (N. J.). 4 Vr, 404. 

^ Av(‘rill V. Unit(‘(l Btn.t(‘s. 14 (It. of (11. 
200; ut(d nee Pxoplc; v. Ib*ck (N. V. App.), 

;;e N. F. B(*p ho. 

® Maa.s ?i. H(*rri}in(l(‘Z (La.), 10 So. Rep. 
200; ^ut n' Dull r. Bratuhall, 42 111. t>(>4. 
See Fm(i<in'8 Law of Building, chap. 


* .Vr S<*c. 225, infra. 
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and usage. Physicians are called upon or called in to advise in reference to 
a patient's treatment, or an attorney with respect to a point of law, and the 
law implies a contract on the part of the patient or client to pay what the 
services are reasonably worth, ^ and a contract on the part of the physician 
or lawyer to furnish a reasonable degree of skill and care in the administra¬ 
tion of his duties and functions, such as is ordinarily possessed by members 
of his profession; and to furnish the attendance and services usual in the 
practice of his profession. 

The engagement of an engineer or architect would come under the samt? 
rule or principle if his duties were undefined. They would depend upon the 
practice of the profession as established by custom and good usage. The 
duties of an engineer or architect are largely determined by the terms of 
the contract for the erection of the structure and works, as well as by the 
contract of employment. It is there that they are set out and defined with 
great particularity, and when they have been so described either in the con¬ 
tract of employment or in the contract for the work, it is not a question of 
what proper skill and care he should exercise, but what amount of care and 
skill he has bound himself thereby to bestow upon the works.^ The duties 
required are to be determined from the contract of employment and what is 
required by the construction contract, and if these fail to define them, by 
evidence of the general usage of engineer and architects. The intention of 
the parties as evidenced by all these will control. 

212. What Constitutes an Employment of an Engineer or Architect?^— 
This is Often a Difficult ftuestion.^—When they are invited to submit plans 
in competition with others for approval and adoption, or to contend for 
prizes offered for the best plans to be determined by judges, or to make bids 
according to plans furnished, subject to acceptance by a board or committee 
of public works, and plans have been accepted provisionally or in part, or 
special ingenious features been copied or pirated while under examination for 
comparison, or by permission of the examiners or board of control, then the 
questions of employment and remuneration arise. 

When an architect prepares plans upon the terms that he shall be 
employed to carry them out if approved, it seems he has no claims for his 
services if they are disapproved.® When an architect prepared plans for a 
jail building, which plans were accepted conditionally, provided that a bid 
should be received from some reliable party for the building of the jail, and 


viii; English) Roscoe’s Digest of Building 
Cases (2d ed.) I-IO, English; Lloyd’s Law 
of Building, chap, ii; Clark’s Architect, 
etc., Before the Law, chaps, i and ii; 29 
Amer. & Eng. Ency. Law 875-890. See 
Kutts D. Pelby, 20 Pick, (Mass.) 65; and 
Driscoll V. School Dist.. 61 Iowa 426. 

^ Nourry v. Lord, 3 K Y. App. 392. 

2 Utley i). Burns, 70111. 162 [1873]; and 
weMarcotte^. Beaupre, 15 Minn. 152. 

3 Vigeant v. Scully, 20 Brad. 437 [1886J. 


Vigeant v. Scully, 20 Brad. 437; see 
Gilman v. Stevens, 54 How. Pr. (N. Y.) 
197. 

« Kutfa -y. Pelbv, 20 Pick. 65 [1838]. 

« Moffat V. Dickson, 13 C. B. 534 [1853]: 
Moffat V. Laurie, 15 C. B. 583; Leake’s 
Digest of Contracls 640-641; Ada St. M. E. 
Ch. V. Garns(‘y, 66 Ill. 132; Addison on 
('oiitnicts 678; but see Walsh v. St. Louis 
Exposition, 90 Mo. 459, 16 Mo. App. 502. 
affinned. 
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the board of siipervisorB refused to open any of the bids received, and 
rej(‘(!U*d piaintifl's plans on the ground that he had been guilty of improper 
acts in getting hia plans provisionally accepted, it was held that it was 
within the discretion of the board to refuse to open or accept any of the 
bids baaed upon plaintilT’s plans and that, the condition upon which plain- 
tilT was entitled to <*ornp(‘nsation never having happened, he could not 
recovm*;' hut upon appc^al it was held that the plans had been adopted 
within the meaning of tlui a(‘.t, and that the plainiilT could recover^ The 
word “ reneivcul us us(‘d was held not to include the acceptance of a bid/ 
An invitation to archiiecits t(> submit (;om])etitive (h'signs of a building, 
giving the ioi*atiou of tln‘ sitt^ and a general d(\seripiion of the building 
whic-h it proposes to er<‘ct, the designs to b(‘, })asscd upon by a board of 
(‘Xp(*rt (‘xamiiuTS, the author of tin*, design acuu^pted to Ixi (miploy(‘d to com¬ 
plete a full set of plans, givt*H no (daim for sm-vi(;es unless tJie plans are ac¬ 
cepted;* and when it was furtlnu* stipulatcMl that no award need bo made 
by th(^ examining board if they should dcHUU nom^ of the d(‘signs worthy, it 
was ludti that it was in the discu’td.iim of tln^ so(‘i(‘iy vvh(‘ih(‘r the (‘xaminers 
should i*xamim» ilu^ di‘.signs eacdi s(‘parat(‘ly for himstdf or iogtdher as a 
board; and, furllmr, tlmt th(^ s(H‘ic(y might, aftcu- taking tln^ opinions of the 
examimu's, ignon^ their acti(m ami (UH'ct smdi a huildiiig as it (diosc^.^ 

For plans and Hpc(‘iiicatitms Mihmil.i(‘d wilh their bids for work, the 
cngimHU's or urchifcefs got nothing for their plans a,ml troahl(‘ if their bids 
are, not ar{*cpf<Mi;* ami the saim‘ is inn* if liis pay d(‘p(‘mls upon iln^ laqipen- 
ing of an (*V(mt that nev(‘r cnim*s to pass, smdi as “ tht^ forming of a idnh,^^ 
or that th«»*'plans an* ad<»pfed,’’or that “ W(‘ d(‘ci(l(‘. to build,’” or ‘‘the 
sale of land for Imilding purposos,” notwithstamling tin*, contrac.t (iontalns a 
pfovi.Mon that “ in the evtmt of the an'hiteeFs Hervi(a‘s Inuiig disp(*nse<l with 
at anv t ime, In* should bi* remumu’ufed for t.ln*, tiim\ t.roubh*, and (‘.xpense 
he had been ptii to in making th(‘ sahl pi’(*para,(ions,” hv. not hawing 
offered to prove that his servieos had be(‘n dis[)(*ns(Ml with." If a,n a,rchitect 
vohintarily <lrawH plaiH with tin* hop!* or (‘Xpeeiation of laung (un}doyed as 
arehiliH’t and Hnp«*rint«*ml<*ni, lie <*annot ree-oveu* if not emjiloyed. d here 
must be a I'ontraeiof eniploym(*nt (*ither (*x{)r(^sHl‘d or imprual.** 

WlH*n a c*ornmit tee haci lieen auiliorizial by a resolution of a board of 


* Ifall f>. County of boH Ang<’h'H ((-al.)! 

1C ui'o. Hvt: 

Hall r. Lf»H Anp-len. 74 Cal. 50‘! (IHHHl. 

^ Hall r. Loh Ane<‘leH. mprit. 

^ MfilTat r. Dlrkhtui, ‘«2 L. .1. (t P. 205 
flKWl. 

'' I>«»naM‘-on v. Df'Irrtit Mnsrnin of Art 
(Mich.|40N. \V. H«*p. 22 [IHHH]. A just 
rule, ]K‘rhans. in l-iw, l)ut if utTonls no 
protfction t!> til!* ar«‘hit!*c!ural prof(*Hsi(*n, 
fr!)iJi \\hoin a sot’iciy seeun' many 

d<*Hi"’n,s and praotleal hintn ami beautiful 
features for a Htructure f<»r the mere nom¬ 


inal cost of advertising. 

® VVoods' MaHt(5r and Servant (2d («1.) 
102 . 

’ Uome.yu r. Sickles, 108 N. Y. (>50 
(IHHH]. 

H MolTalt n. Laurie, 15 C. B. 582 11855.] 

■' Allen V. H«>wnian. 7 Mo. App. 21); Ntd- 
son f», Si)oon(‘r, 2 F. A- F. (>12; MolTatt va 
Diekson, 12 (k B. 542; Smitliim'yer -o. 
i:nit!‘d Stat(‘H, 147 U. S. 242; 52lley v. 
C(»ok Co., 102 U. S. 155; and nee Chicago 
V 'rilh’y, 102 U. S. 140; Dunton 'o. Cham¬ 
berlain, 1 Bradw. 201. 
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directors of a school district to procure plans for a school-house and present 
the same at the next regular meeting, and the committee called on an 
architect and said, We have come to select plans for a school-house,"' and 
they selected one and gave directions to make some changes, asked the 
architect to meet the board, and expressed themselves suited, and that they 
did not care to look further; it was decided that clearly the architect was 
employed to prepare plans, and that his amount of recovery should be de¬ 
termined by the jury, that the fact that the plans were returned to the 
architect and not used did not alter the case; and that though it was fur¬ 
ther claimed that there existed a universal custom among architects to pre¬ 
pare and furnish plans for buildings and take their chances of the same 
being approved or adopted before they were entitled to compensation, yet 
the custom not being proved, the architect was allowed to recover/ Where 
plans have been submitted, by direction of a landowner, by an architect, 
who .afterwards took them away, the taking of the plans was held not to 
be of itself an admission that the services were wholly voluntary and with¬ 
out any idea of compensation/ When an architect at the request of a pro¬ 
prietor prepared plans for a theater, drew a sketch of a front which was 
presented to and kept by the proprietor for a week, who, being pleased 
with it, directed the architect to make the plans, and the proprietor directs 
his master-builder to call on the architect and make an estimate of its cost, 
which he did, keeping the plans for a week, and afterwards the proprietor 
having decided not to build refused to pay for the plans, it was held that 
there had been a proper delivery of the plans and that the architect was 
entitled to compensation for his services/ 

If one of the several plans drawn for a church building be accepted on 
condition that the building could be built for a certain sum, and it is 
ascertained that it cannot be built for such sum and the plans are rejected, 
there is a failure to show any promise to pay for the plans, and the archi¬ 
tect is not entitled to recover for making the plans/ A propositon to cer¬ 
tain architects which has been made for plans and specifications of a certain 
proposed building under the terms of which each architect shall receive a 
definite sum, irrespective of merit, and this further clause, ^^That the 
architect who is successful shall not receive the compensation named, but 
he shall be engaged as architect and superintendent and shall be paid, etc.;"" 
the architect whose plans were accepted as the most meritorious of all has a 
right of action for refusal to employ him as architect and superintendent/ 
If one proposes to erect a building and employes an architect by con¬ 
tract in writing to draw up plans and specifications, superintend the work 


^ Driscoll The lud. School Dist, 64 
Iowa 426 [1883]. 

^ Noiirry 'o. Lord, 2 Keyes 617 [1866]. 

® Kiitts -y. Pelby, 20 Pick. 65 [1838]; and 
see Shipman v. State, 42 Wis. 377; Mar- 
cotte V. Beaupre, 15 Minn. 152; Nelson v. 


Spooner. 2 F. & P. 613. 

^ Ada St. M. E. Ch. 'o. Garnsey, 66 Ill. 
132 [1872]; Marsh Astoria, etc., 27 Ills. 
421. 

^ Walsh 'o. St. Louis Ex. & Mus. Hall 
Assn., 90 Mo. 459 [1886]. 
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and audit claims, he cannot show by parol evidence that the building wm 
not to be erected, and the architect not to be paid unless a loan could 
procured for that purpose. The fact that he was to be paid in 
ments, one when the drawings were made and the balance at sj 
stages of the work, it not appearing that the first payment was intenc 
the price of the drawings did not make the contract divisible, and th 
the employer failed to build, the contract price was held to be entire 
the value of the archtect^s services constituted the measure of damao 
When, however, the contract was to pay two and one-half per cent, of"^ 
estimated cost for the preparation of the plans, and the payment of f*- 
per cent, and five per cent, were contingent engagements to be perfoj 
after the plans were prepared, the contract was held divisible, anc 
architect having been discharged after the prepartion of the plans, h 
• allowed to recover the two and one-half per cent, only.^ 

Under a contract to furnish the necessary drawings, specifications, , 
details for a certain percentage on the total cost of the structure, the arcun- 
tect, after furnishing the drawings, etc., is not limited, in case his employ¬ 
ment is terminated before the building is completed, to a recovery of the 
percentage on the cost of the building in so far as it was at the time com¬ 
pleted.® 

213. What Is a Performance of a Contract of Service? — An architect 
was held to have complied with his contract to furnish plans and specifica¬ 
tions for a building to cost $10,000 when he had furnished plans, etc., for 
a building that would cost $16,000, at the same time making proposals 
to reduce the cost in certain respects, making the plans to apply to a build¬ 
ing that would not cost more than $10,000.^ Plans and estimates of a 
building to cost $102,000, exclusive of architects and superintendent's fees, 
the latter of which would have been five per cent, if the architect had the 
superintendence, was held to be a sufficient compliance with a contract to 
prepare plans and estimates of a building to cost about $100,000, and the 
opinion was further expressed that plans for a building to cost $100,000, 
would not satisfy a contract for a building to cost not more than $75,000, 
nor does it necessarily follow that it would be satisfied by plans for a build¬ 
ing to cost any sum between $75,000 and $100,000.“ 

When a contract for the preparation of plans and specifications stipu¬ 
lated that the architect should have said plans and specifications drawn in 
a good and sufficient manner, to be altered and changed in such manner as 
the board of commissioners might, at any time, deem proper and best, and 
that the said architect should make, alter, and change the same plans until 


^ Marquis v. Lauretson (la.), 40 N. W. 
Pep. [18881. 

Ebdy V. McGowan, Roscoe’s Digest 
Bldg. Cases 134; and see Clark’s Architect, 
etc., before the Law, chap. viii. 

® Havens 'g. Donahue (Cal.), 43Pac, Rep. 


962; and see Scott Maier, 56 Mich. 514; 
Chicago 'G. Tilley, 13 Otto 146; Lambert 
'G. Sanford, 55 Conn. 437. 

^ Smith G. Dickey, 74 Tex. 61 [1889], see 
Nelson v, Spooner, 2 F. & F. 613. 
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the said board of commissioners should be satisfied, it was held the request 
to make changes should come from the board acting officially and not from 
individual members acting in their private capacity.'* 

When a premium has been offered for plans, which have been adopted 
and the promised compensation been paid to the architect, it was held he 
could collect no more, notwithstanding a usage among architects to super¬ 
intend the building of their designs at five per cent.; that when there is no 
contract expressed or implied, usage or custon cannot make one.^ A reso¬ 
lution passed by a board of public works, which has supervision of the 
superintendent of buildings, to the effect that C, superintendent of build¬ 
ings, shall be architect of the City Hall, and shall have supervision of the 
construction thereof, was held not to constitute a contract of employment 
of 0, as supervising architect, authorizing a recovery by him for his ser¬ 
vices as such in addition to his salary.^ In a case where an architect had 
been regularly employed to make plans and designs for a building, evidence 
was received to prove a custom that the employment carried with it an en¬ 
gagement to superintend its construction.'' 

214. Eecovery for Services Eendered.—The obligation of paying for the 
drawings of an architect usually rests upon the employer, and not upon the 
mechanic who executes the work. If an owner has requested an architect 
to furnish a design, and paid him for. it, but did not employ him to prepare 
drawings and would not pay him for them, it was held that the fact that the 
owner was not liable was not sufficient to charge the builder. The builder 
not having made any prior request for plans, nor any subsequent promise to 
pay for them, could not be charged with the obligation of l)aying for them.® 
The same question of responsibility arises in the employment of engineers 
when called upon to stake out work. In engineering work, generally, tho 
obligation to pay rests upon the person who requested the work to be done,® 
unless it is work that properly belongs to the engineer by his contract with 
company or by the contract between his company and the contractor. 

Where an architect performs work and labor upon a building on the joint 
employment of two persons, an action will be against them jointly, although 
no partnership exists between them in either the land or building. Such 
joint employment may be inferred from circumstances, as when both tho 
defendants have given directions as to the work, its character, and mode of 
execution; and when one denies his liability, his promises to pay certain 
bills relating to the construction of the building, the indorsements by him of 
notes therefor, his ownership of the land and ultimately of the building, and 


^ Board of Com’rs. -y. Bunting (Ind.), 12 
N. E. Rep. 151 [1887]. 

2 Tilley y. Co. of Cook, 103 U. S. 955 
[1880]. Compare First Unit. Soc. -y. Faulk¬ 
ner, 91 U. S. 415. 

* Chamberlain v. Kansas City (Mo.), 28 


S. W. 745; and see Walsh r. St. Louis 
Exposition, 101 Mo. 534. 

^ Wilson 'o. Bauman, 80 Ill. 493 [1875]. 
®Webb i). School, 3 Phila. (Pa.) 125 

nosroT ' ' 


* See Sec. 39. 
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liis uniting in the examination of accounts of the architects and in settling 
the balance due^ are sufficient evidence to support the judgment.* 

A custom to charge a percentage of the architect's own estimate of the 
cost, it BeomSj carniot bo resorted to to determine an architect's compensation 
for preparing preliminary sketches not accepted. Such a custom was held 
unreaBonable and preposterous.® Such services, unless volunteered, should 
be paid for, if at all, according to the time spent upon them, or according 
to Hindi understanding as could be fairly implied from circumstances,® and 
not according to the schedule of charges of the American Institute of Archi¬ 
tects, especially when the arcdiitect has accepted a salary.'* 

If the (jompensation is agreed upon as a percentage of the estimated cost 
of the buildings, thc^ architect may recovcir on the reasonable cost, according 
to his plans and specifications, and bids made by tliird persons may be used 
to show what is a reasonable cost.® The architect is a competent witness in 
his own bcdialf upon the question of the value of his labor in drawing plans,® 
118 are other archit<‘cts. * 

The employment of engineers is often equally perpl(‘-xing. Frequently 
they are called upon to rendiu’ advice or emwices by oflicera of corporation, 
whose authority is (piestionahle, and if the ad vie*,e or servicies turns out to bo 
unneciwHary, unprofitable, or (expensive, the e.ompany somotirnes seek to 
avoid paying for it. A leltea* from a sein-tdary of a provisional committee 
(n*ganizc‘d for the* purpose of projeiiting a railway and sigiHul by birn, to an 
engineer {!onveying a rt*e.ord of minute.s of a nnadang of the (!ommitte(^, that 
it WUH resolved that U. (tlui engin<u*r) he* nMjiHuskul to a(a;(‘pt th<i officer of 
“ joint engineer to the lint*/’ was hebl to lx* inadmissible as (^videntJQ of the 
engineer’s tunployment, m tvtuHt ihcunimiit^H tlHunHelv(‘s, not btiiiig signtid by 
tht‘ eliairman, ami no proof being oirtoxul that tlnwo was a mtaiting on that 
day, tu' who was prestmi/ 

If an engimmr tallied and connuIitMl with rt^gnrd to works, and his plans 
ami <‘HtiniaieH havt* been adopttul by iln'btmnl of directors of a company, his 
t*mploynu*nl may be said to have*, btnm provtxl, without any formal contract. 
'I’he fact Uiut In* was recuunmemlcMi to iht*. eompany, and its oHuiors set him 


* Hviwh i\ UjiymniHl, 2 K. D. H. {N. V.i 
4nb|!s:,|j. 

’U'slly t\ (’’unk, ICOtf<»155; Lley<r« bsiw 
of II, n'tinf/ I’klriy t*. Me- 

(lownn. md rrpftrifd; bui nre Kiii^hl i\ 
Noiri’i. la 4711; Irvine’ r. Mj»rriMeii, 

a7 ('. P fl’p ♦rr t'aniMiai : tuid MnJH 
enn r MsilliefM, IH Ln, Ann. UO. ('(tnfrti. 

“S(*c>lt r. eS Mieh. &.") I [IHsaj' 

**, B«’snn)r(‘. 1.1 Minn. 11*.J 
Dal! p. Hiantlinli 4H Hi. 1104. trjtui in rt'n- 
Mitmihip ; LloyU'h liiiw tU Buikiinif (2d 

ed. I, ^ H. 

^Hmiliimeyrr r. ? 'nited Blale.s, 147 U. S. 

* See ’Sec. 


IM2 ; but M6e (Jilnian v, SteveiiH, 54 IIow, 
Pr. <N. Y.) 11)7. 

[.lainhert. r. Hanford, 15 (7>nn. 417 
jlHH7| ; (tnd nee Roedt'r Bcimbcrji!:, 0 Mo. 
App. 411; Sliipnnui v Hlale. -in VVi.s. IHl; 
Irvni|x r. Moirison, 2? U. P, (J. P. 242; 
AInnek v. Schneider, .M Mo App. 1)2. 
Aerennicnls art^ .S(iineliin(\s made forhid- 
diiiii* or prevenling any (i.xira. eliarg’CH. 
Badinioie (’em Po v. Pobuni, 7 Md. 202; 
•Md>olt i\ (latelj. 11 Md. 214. 

^ Nntirry a. fjord, 2 Keyes li. 617[18()6], 
■* Bennie r. Wynn, 4 Exch.^OUl Lt^49J. 


201. infra. 
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at work, if the company had the benefit of his services knowingly, they are 
liable to him for their value/ 

So it has been held that an engineer is entitled to recover for services and 
advances rendered, with the knowledge and consent of the company's engi¬ 
neer and attorney, and which were essential in preparing to construct a rail¬ 
road, and for drawings procured and paid for by him, and approved by the 
company's president.® 

When an engineer was assured by a company's engineer that be would be 
made a subcontractor and ^abrogated to the rights of the contractor, and he 
received a notice of the approval of this arrangement by the board of direc¬ 
tors, through the attorney of the company, it was lield he was entitled to 
recover for his services and expenditures on the company's I'efnsal to award 
him the contract. The fact that the engineer and attorney were not duly 
appointed by the company, until the meeting when the directors approved 
of the arrangement of subrogation, did not alter the case, for the engineer 
and attorney represented and acted with the authority of the company.® 
Under a charge for services, an engineer may prove and recover for ser¬ 
vices whether performed by himself or an assistant,or by both, unless it appears 
by the nature of the terms of the employment that the personal services of 
that particular engineer were contracted for and no other person could under 
the agreement fill his place; he may under an allegation of services performed 
by him prove that they were performed by another person under him/ 

The employment of an engineer to survey and establish a railroad line 
nlothes him with authority to employ subordinates and assistants for the 
purpose on behalf of the railroad company, and such assistants are the ser¬ 
vants of the company.'* 

’ Moline W. P. & Mfg. Co. v. Nichols, » Leet d. Wilson, 24 Cal. 398 [18641. 

■26 Ill. 90 [1861]. Gillis Duluth, etc., R. Co. (Miun.), 

2 Wilson Kini-’s Co. El. R. Co., 21 N. 25 N. W. Rep. 603 ; New Orleans, etc., 
E. Rep. 1015 [1889]. R. Co. Reese, 61 Miss. 581. 



CHAPTER IX. 


PROPERTY OF ENC1INKEH8 OR ARCHITECTB IN DESIGNS AND 

INVENTIONS. 

OWNEEBiUP OF PLAKH, BPECIFIOATIOHH, AND DRAWINGS. OORPOBEAI, 
AND INOOIiPOEKAL PROPERTY RIGHTS. 

215. Ownership of Plans, Drawings, and Designs.- IL is (uistomary for 
eiigiiiptirs anti arohittiois to retain the ownorHhip of tlioir pUins by a special 
agreeniont with their eniploycirs to that eirect. In the absence of such an 
agrpcmont or undoratiuuiing, it han boon lield that tlio employer is entitled 
to kco|i them when ho iuiH paid iliti an:hitcH..;fc a roasonablcj remuneration for 
his Kervie.tm. A cuisttnn to the contrary wan atljiulgcd unreasonable, irn- 
poasihic, and Hiiicidal/’ In iiiis cast» the archiUad/H Hcrvic.oH had been dis- 
pciiHcHl with Indfire the Imilding wan c*ompIt‘ttui, and the judge compared it 
to an attorney nTu.sing t(» dtdiver np pajau's of his case to his client 
lfec‘imBe his einphwment was tleterniiiHMl.* The Frenc.h courts have also 
given tlic owner the right to the plans wlnui lie had paid for them, or bad 
recumpenja'd the andHt4*c.t or engincm*.''^ 

Wlicthm- the Haine rule wouhi la* lu‘!d an to the owmo'ship of iilans after 
tlif* liuildiiig was innnpleteil in douidiul; and it is ecpuilly diihious that a 
c’lien! can deiiiumi the pap«‘r« ainl (hanimmiiH pr(*purcd by an attonuiy in 
renduefing hiH cum* after the trial va eonc‘hidetl. It is certain that it is the 
nni\ei>ual pniotiee of arcliitet*t.H to take or retain tlurir plans, both in Eng¬ 
land and tin* United Staten, when the Hlruc*inrci ha#h(H*n (tomphTed. 

Alabama atlonlH a ease where an arehitec’t who took tlu*. [ilans and speci- 
fieutioiis away from an unfiiiiHheil building was [)roH(‘(‘.ut(*d by the builder 
fur laretuiv j'dealingj. It was held by the Suprc*m(^ Court that the builder 
WHH entitled fii the use and ptiSHeHsion of tlm plans during the constriKition 
of thr buibling and that he might luive a speidal prop(*.rty in Ihcin, thinu- 
\a;'‘ion of uhirh woubi bi* a treKpa>s, even thongh under tluMsontraid the 
ffWiiership of the plans was in the andiiteet. d'o (ainsiituU^ laiaamy the 
wrongful taking nitiHl have hern neeret c»r fraudul<*nt, and done with felonious 
!nt»mi to eiiiivert tlo‘ property to the* takc‘i‘'.s own and to (l(*pi*ivo the 

* E’»c!v e McUiiiwaii. (’I. of E\eh , Nov. Arrhif<"<’t. (‘tr., Bcforii lli<* Law 129. 

17,1^70, 7y#e 7i?/iri; h <*., Hos«*oeS Difjr^t D.dluz 1871, 2, 88; 1849, 2, 171. 
of Buihiiug Ciihea 181 ; and (’lark’s 
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owner of his property. If taken openly in the presence of the owner, or 
ill the presence of other persons known to him, the taking and carrying 
away would be a mere civil tort. Here the architect committed a trespass 
when he took the plans away from the builder without his consent, after an 
unconditional delivery of them to him.^ 

Tliis case further held that the architect might show the existence of a 
universal custom among architects and builders to the effect that the plans 
and specifications belonged to the architect by whom they were made.’"* 
When plans are submitted in competition for a cash prize, it has been held 
that those plans which were awarded the prize became the property of the 
party inviting the competition upon tendering the amount of the prize 
offered/ When competitive plans are sent by a common carrier to the 
parties inviting competition and their delivery is delayed until after the 
time specified, owing to the negligence of the carrier’s employees, the 
damages to be assessed is the value of the architect’s chances in getting the 
prizes, and not the value of the time and labor expended in making said 
plans and specifications. To recover anything more than nominal damages 
the architect should show that there was some probability of his plans being 
adopted.'^ A later Massachusetts case held that when plans, delivered to an 
express company, had been lost in transit, the damages were the value 
of the plans to the person to whom they were sent, not their immediate 
value, as that would include damages for the delay in building the structure, 
which'could not be given. • The fact that the plans luul a special value to 
the architect which could not be purchased, and that lie had other contracts 
and had undertaken other work in expectation of having these plans for im¬ 
mediate use, cannot be considered. The measure of damages wa,s held to be 
the reasonable cost of new plans and any other expense's reasonably incurred 
in procuring new ones.^ 

216. Incorporeal Property in Architectural and Engineering Designs.— 
Copyright and Patent-right.—However doubtful the ownership of the 
plans themselves may be— e,, the corporeal embodyrnentof tlie design, or 
the paper or cloth which bears or conveys the conce})tive ideas and designs 
of the engineer or architect—it cannot be doubted that any use of his plans 
without his permission, such as copying them or reproducing them, or even 
building from them, would be a tort to the architect’s natural property in 
bis own creations, as much as the copying of an artist’s painting or the 
modeling of a sculptor’s work of art. The one is the creation of an 


^ Lumsford v. Dietrich, 86 Ala. 250 
[1888] ; see also Marcotte X). Beaupre, 15 
Minn. 152. 

2 Lumsford 'o. Dietrich, 86 Ala. 250 
[188^]; hut see Tilley -w. Cook Co., 108 U. 
b. 162. 

2 Walsh t. St. Louis Exp’n, 101 Mo. 534. 
^ Adams Exp. Co. -c. Egbert, 36 Pa. St. 


360; but see Watson -y. Ambergate, 15 Jur. 
448. 

^Mather d. American Exp. Co., 138 
Mass. 55 [1884], citing Hadhy 'o, Baxen- 
dale, 9 Ex. 341; Green v. Boston & L. K. 
Co., 128 Mass. 221 ; and see Clark’s Ar¬ 
chitect, etc., Before the Law, 26. 
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engiueer’B or architiH^fn ciiltivattHl taste and training, tlio other perhaps of 
an artist’s perc.eption, taste, and gonins/ 

lioth are works of art, and one should be protected as much as the 
other. Hun‘lj not htHtauso the ont^ is the more vulgar, for the law protects 
from publi<*atioii or reproduction the most insignificant sketch, picture- 
card, and every manumn-ipt ho(>k or persorial letter written. An architect’s 
plans are his own creation, and one can have no bettor rights or claims to 
a property in a thing than that which owes its existence to his own creative 
gem ins, 

d'liiH pn^au’iy, however, is vesttal by law in him only so long as he re¬ 
tains possc‘sHiou and control over his in(a)rporeal creation. If the artist 
sell his padure or the author his Imok, or either makes a profitable use of 
it, Hindi a use as it was dcHigintd for or intemded, he may lose that inherent 
and exiduslve right to his own c!reation, and it hecamuw the common property 
of a jealous and Hcdfish puhlitn® An autdior may give away a copy of his 
mamwmdpt,* he may smid it as a cumimunication to another, as in the case 
of a hdter to a friend/ In| may permit a copy to he madci,'^ he may lecture 
from it in puhlic* or in the ejiHS-room/ In^ may hav(^ it printed and distrib¬ 
ute eopies among Iuh friends or an uKsoe.iaiion, if it be ('.xpressly understood 
and agreial that tlieir use slmll he reHtrie.t(‘d a.nd that th(‘y are not to be 
Bold, and that theacd. of <listrilmtion is md. a publie.ation.^ A (umsignmont 
of a lot a! houks U* a iHHik adler, with orders md. to H(dl until a certain date, 
is not a pubiieatioii until sold, after tluit daU^/ Nor is tla^ dedivory of 
eopies of a report to tin* H!at«\ without any distribution tlmreof, a publica¬ 
tion/ I'lii* sale of a bofdi i ^ prinin farir a puldleation.**’ 

die* artist may t*xhibit bis pied are in a. public, sahm “ without losing bis 
exelnsive right to miiiliply eopit*r% puhlinh it, or his (exclusive right to a 
ctipyright. If lie puhladii's wt>rk or sedln <‘opi(?s <if it without first securing 
a eopvrighi from tin* governimud, his sole right to an (*x<dusive mijoymenb 
of tin* fruil.' of his labors is gone. He should first staaire the proteidioii 
of the go\oriiment in whose irn’rittiry lie (*xpmda to sell it.'*** 

Idle same holds witli rogard to all intelleidmal prodiudaons which have 


* N, 1 % MninniuMitfil (%>. t\ J<»hfiHoa 
(Pu K ‘i-? \fl Hrp. a;}. 

" f Duiitdiut’d*. (’.I, 77 

Frd. Hr|». i;*J 

irr .-Uon p Ml' liliaO”, "Z JICSI; 

Biiiii. p !*uI!«'ii, c r H I ana, a 

nijip. 

* pM|.«* r. puiir. *J A*k. Uil’i, 

r Sf;iidio|M‘ Andk«‘i dO'. Ami'nrtiN 
riftti, 4 Aiiht. A Pfic, Fiiri. L.'iw Idl, 

r r. 7 Kifrii a Piei 

Jell V (*iii!«‘ndr!i. MoLfaii f S Fti 
I’. Slim* f Kie,'' I. I*i Ann ^ 

Zliy. A Forfi. L. J. am [IHMh Millrr Ap^ 


pind. 107 Pa. St. 221 [1HH4|; Aberncthy 
r. nmchbiseiu 1 11. A d\ 28; Nicdiols v. 
Pitttiun. h It 20 (’h. I). 274 

,lrwc4crrt' Merc. Agey. J<‘w<d(*rs’ 
Wklv. Pub. Co., 22 N. Y. Supp. 41; hut 
Mir UiiOH'V iL Dutton (C C.), 77 Idul. Jtep, 
172. 

Wall r. (Jonloii, 12 Abb. Pr. N. S (N. 

Y i:nn. 

' .Mvurs i\ (’allnbnii, 2 Hep. 720. 
“MDkera. I’aybir, 2 HlateJif. (U. S.) 
Hi; Ri 's.oy r. Dutton, Hupra. 

WrrckiueFter i\ Sprin^uu* L. C'o. (C. 
Co r,2 Fed. Hep. HOH. 

Rlioiey II. Dutton, supra. 
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been made the subject of statutory copyrights, including maps, charts,^ 
musical compositions, engravings, photographs,"* paintings, works of sculp¬ 
ture, etc.; in short, all productions of literature, the drama,"* music, and 
art, and even the letters a man has written, are within the protection of the 
law, whether of literature, art, or science, if such work is unpublished, and 
kept for his private use or pleasure. That his rights are absolute cannot 
be disputed.^ Nobody has a right to publish them, to multiply copies of 
them, without permission of the author or artist who first wrote, painted, 
draughted, modeled, or made them; in short, created them.® The passage 
by Congress of the copyright statutes has not abrogated the common-law 
right of an author to his unpublished manuscript.® 

What will constitute a publication of a piece of statuaij, a monumental 
design, a triumphal arch, or an artistic structure, as an art building, or even 
an apartment house, has not been decided. It has been said that any profit¬ 
able use for which the work was intended would amount to a publication, 
and the opinion has been judicially expressed that pieces of statuary which 
decorated public squares and other like places are published by being so 
publicly exhibited.’ A gateway, a monument, or an architectural edifice 
would be subject to the same line of reasoning. 

It had also been intimated that the public exhibition of a picture would 
be a publication, but a recent case has decided that the exhibition of a paint¬ 
ing in a public salon, or the printing in the salon catalogue of a crayon sketch 
of the same painting, did not amount to such a publication of it as to work 
a forfeiture of the right to a copyright, unless the general public was per¬ 
mitted to take copies of it.® In any case, it is a question of intention of the 
author whether or not he has parted with his original rights in the crea¬ 
tion.® 


Whether a copyright would be granted upon aii architectural or engi¬ 
neering structure as a work of art has never, it is believed, been decided; 
but so far as principle is concerned, it is difficult to understand why it 
should not be given protection as well as a painting or a piece of statuary. 
Indeed, in some cases it would be difficult to draw the line between the sub¬ 
ject of art entitled to protection and the edifice which would not he pro¬ 
tected. That section of the English copyright act which gives protection 
to statuary mentions only the human body and its parts and dress, and the 
figures of animals, which would not include ordinary decorations of wood 
and stone as applied to architectural structures. 


^ Rees ' 0 . Pettizer, 75 Ill. 475. 

® Falkt). Donaldson (0. C.), 57 Fed. Rep. 
32. 

® Aronson 'y. Baker (N. J.), 12 All. Rep. 
177 [1888]. 

^Drone’s Law of Copyright 174; Press 
Pub. Co. V. Monroe (C. C. A.), 73 Fed. 
Rep. 196. 

® Amer. & Eng. Ency. Law 148-150. 

* Press Pub. Co. v. Monroe (C. C. A.), 73 


Feci. Rep. 196. 

'^Turner d. Robin.soii, 10 Irish Cli. 516 
[i860]; Copiiigcr’s Law of C()i>yright 382, 
383. 

® Werekmeistcr v Springer Litliogrnph 
Co. (C. C.), 63 Fed. Rep. 808; hut see 
contra. Pierce & B. Mfg. Co d. Weick- 
ineister (C. C A ), 72 Fed. Rep. 54. 

^Prof. Ijangdell iii his lectures at Har¬ 
vard ; semble, Pope v. Curie, 2 Atk. 342. 
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217. Eights of a Purchaser to Incorporeal Creations. —If one pur¬ 
chases the copyright of a ])icture with the picture, he holds the picture free 
from any interference, and with the perfect right to deal with it as he 
ph‘ases. If, however, he buys the picture simply as a picture, or the author 
or artist has reserved the right of reproduction, the purchaser will then 
have the gratification and delight derived from its contemplation, but he 
cannot make copies or engravings from it, or use it for a different purpose 
from that for which the artist sold it; ^ the purchaser, in such a case, is not 
a proprietor within the meaning of the copyright law. The author or artist 
retains his right to a copyright. 

Ati architect or engineer should have the same property in his own crea¬ 
tions, whether they be the drawings themselves, an artistic design of a 
colunm, or a structure such as a building, an arch, or even a bridge. In 
Am(‘rica it has been held that a draughtsman or designer has such property 
in a model or plan of his own composition as to be entitled to maintain an 
action for the unauthorisied use of such, although no letters patent or copy¬ 
right had b(‘(‘n secured.^ 

218. Copyright of Plans and Drawings. —Whether the plans or draw¬ 
ings of a building may be copyrighted does not seem to be perfectly vrell 
settled. In point of justicci and sound public policy, no good reason exists 
why an architect’s plans should not bo protected by copyright. Copinger, 
in his work on Law of Copyright, is authority for the statement that in the 
Hnglish ac.t the word drawing iiududes archibc^ctural design.“ Drone, in his 
work on Copyright Law, passes the Hubj(^ct by with the simple statement 
that phu\H are not mentioned in the Ameri(?au statutes, while maps and 
c.harth ar (3 included.'* The word chart has been held not to include sheets 
of paper (‘xhibiting tabulated or methodically arranged information. The 
courts distinguished^ between charts that convoy information of a literary 
nature and those that impart knowledge of geography or art. These sheets 
couhi douhth^sH have been copyrighted as a book. A dressrnakeris chart, or 
diagram for (uitting ladies^ garrmmts, has boon held to be a book,® and art 
d(*signH art^ a subject of (‘.opyright.’ The superior likeness of a dressmaker's 
chart to a hook, when (U)mpared witli a colh^ction of plates or plans of an 
ar(diitectural or engineering structure (suppose them sun-printed, to escape 
the fpu‘Htion of reproducing copies), will not he apparent to most people, 
and if tlie former is a subject of copyright as a hook, certainly the lattov 
should bc^ e(iually so. Looks of designs, simple reprints of architecturr. 
plans, with very little text or explanations ac(‘,ompanying them, have been 
C(>pyright(‘.d, and are in the possession of almost every architect and engi- 

1 Wer^’kmoist(*r Springor Lithograph ® (k)ping(ir’H Law of Copyright (2d od.) 
Vi).. Fed. ]{ep. HOH; Copinger’s Law of 389. 

(’oovniflit 3SH. ’ Drone on Law of Copyright 1 /4. 

N i'i Monument Co. t. Johnson (Pn,), ^ Taylor r. Gilman. 24 Fed. Kem 632. 

All Rep 974; sernldf. Blunt v. Pat- « I)oilry Ewing, 1 Bond (IJ. S ) 40 . 

ten, 2 Paines (C. C. Rep.) 397. Grace 'O. Kewimin, L. R. 19 Eq. 623. 
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neer. If onliiiarj plans are refiiHtnl, when* filial! fin* line ht» ilmwn? Will 
the iiiiiount of text aeeoiiipaiiyiiix the dniwiii^^ hi* the IvA. or tin* i*lmra(;t(‘r 
of the book, «)!• its fonii, the cnners, iht* lille pa^!**, i»r tin* biiitiin^ir? Will 
the method of rrproiIiien«>n, wliethor from a priiiUiimprrii- t»r a !>liie»print 
frame, enter into tin* ? An liupriiiii'd Ihh 4, e\iai*ii only in the 

inannxtript, lia.'* hold the ^d I'op^ i i'jjii / will it inaitt^r 

if tin* hook roiifia**'! of one or fioiionii ? Il iia* fioi'ii ii , » ind, for a hook 

may he on one 

'i’}H*re ifi no jufit reanoii why an arohiti'o! or fiitinieor ^diouhf md |»t 
teeted hy eopyriLdil w«hl a- an arli.^l. Ili^ pri^pofiy r ariM‘i*rtainly 
an Wi‘ll doliiied, and in \i*'W of tiilior *'*»pyriLnniod, ii tliilieiili to 

liow it eould he deiiit'd. din* Mdti.*^lif of iho piiol e and th*- faet that tlie 
progr(‘H.s and «i!‘owlli of tnir roiuiiry iiai^ doiiiand fjiat tiio indiidrta! atici 
prac*iic*al hi* n«d imoh* ho a rinuoio nn-on w h\ it ;dtoiild ncd 

he given the haiiii* pro!i*r!i»i!i: Inil ii}.> ar^iiiiiioiii ttoind apply an well to 
maps and eharfh*, and to patmifahh’ n,Vi*ii!l•Ol;o 

Tnder t.lie rriifod Slotoi^ ropyriglif iu‘t tA I a p.noiMprapli was iif4 a 
gnhjoet of f'opyrigiilA hut a LOMtil.^ *'op\ii;dit |iri#!ertitiii to 

photograph;- and to iht* nogafivo;4 i hi*ri*of, and >in ii an a**! Imu hvini held 
lioi uneon.ditutiofia!.* 

A pliotograpinT iiuH !io r Ldii fo naiko *-oiA .4 :i rsi toiiM-rV plioiugniph 
willnnit hifi pormi vdi»!i A :uiil a m i v ht* doaan-i jf i-an .’Mp\ri>r|j| jf_ \ 
private individual may onj dn tii‘* pirdh-j *>n ‘d ha- n . 1 ! aif wiam a piilhic* 
<diaraeier eaniioi. unh'fo ! iio pliotM*‘r;ii‘ii ''o- h»'» !i »- nr* i h; muh* v o!;itii*n 
of {U)nfidf‘ii(‘f* or hre:e‘li nf aar* I'ln**’ !. \ y* r -oi a • i * 0 ,.' lio* foromn.d, 
invenlorH of hi.^ linH’ lia- l-rm* h»* d a n . «'a i;- i '•« !* I'lo* ifiwof of the 

World’n roluinhiaii lv\pM;.iAMa to am ♦ , li nr - !" to make 

Kh*reoptieoji \h*w of ohj*-. i w iK n *h«‘ • no rnM* , a ^d I • *4 mieh \ jew,?4, 
huB lieen hold a iitalfri’ of ni no* id: 

219. Eighti of an Author, IiiveLtcir, ur Ihndgner wlien in the Employ 

of Another. In .-^inpaih} \\ J n .n . -n * n -a n, i . ^ .ahj****! of the 

owner.diip of <h‘ irn am! arti !,o . » r ( n : ’ , ;u. a'onjrfi or « o-r;. 

n(‘er art* hi. rigi.tH to pla!..-, !!i_ '»;♦*}»• ’ * , n i . m ■ t madf* h\ him 
wliih* an t*iiiplo\re. 1 m h « o* * . * .j » n. or iinder- 

Blooi! (tr may h«* roaromndr .iin d. r ■ > • » i .* « m-ry efltji’f, 

ntonfal a- u t*ll a plpVrnird, ie<idn o* 'n-nrn* *■!!* . .r**'', f iiaf hin tle- 
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ployer could rightfully claim them; but if no such agreement has been made 
or can be implied, then the employee is entitled to the uses and benefits of 
his creations/ Such an agreement has been held not against public policy/ 

Architects are usually employed for their ability to design and create 
fcaturcH of utility and decoration^ and it is submitted that their contract of 
employment would generally include the right to the use, at least, of any 
ft^alures of design, decoration, or arraTigement that they might create; hut it 
would not imducle any new method of construction, or a new material, or a 
liew process for the mamifactnre of it. 

It has been hold that if a company employ a chemist to work with its mate¬ 
rials as a cdieniic^al t^xport, in order to develop new products and processes for 
its iKuietit, it actquircB no right to the cherniet'H discoveries made during such 
employment, but only a license to use them;* but if an employee invents 
flavoring compounds with materials auppliod by the firm, and it is the inten- 
tioti of all the parties tliat the processes by which the compounds are pre 
pared shall belong to thti firm, and be trade secrets, the firm becomes tho 
ownorof the processes, tliough no asBignmont thereof in made by the inventor 
to the firm/ If the fimployca) has cniteretl the rocaupts and processes in a 
hook of his own he is eniitltnl to k(‘ep it, though it seems the employer is 
entitled tc a copy. A color-mlxtu’ in a carpet manufactory, without the 
knowledge of his emph»yers. who has enUn*(^d tlu? nM'.eiptH in liis own instead 
of liis iuuplc»yens’ t!<dc»r-lHH)kH, and, on the (‘mployee's diwdiarge, his omploy- 
(*rs, lielieving tlu^ bc»oks their own, refu.s(‘d to h^t tlu^ (unployee take them 
away, it was hf‘ld that tlu* jury Khouhl be insiriHd.ed, in an a(!tion hy the em- 
ployf*e for the deientioju that the value of tlu^ r(‘(uhpts could not bo consid- 
er<*rl in c'siiniaiing the damages, ami that, in conHid(u*ing violence in the 
detention as an ehmieni of danmg(‘H, they must consicbn* the negligent con¬ 
duct of tlie <nnploye(% and that his employic's W(‘ro led th(3rel)y to believe 
tliat he wasearrying away their own liooks/ dMie employer has a riglit to the 
continued ubc% in his own bumnesH, of r(H*ipeH for mixing colors, prepared 
by an einphiyiMi whose ilutieH ref|uiri* him to prcqiare mixtures of colors wliich 
will reprodur(» the shafiins indicatisl by designs subinitlcHl to him, and to 
enter tlie rereipen in a book furniHh(‘d for that [)ur[M)He, and wliich arc neces- 
Harv for tin* immediate manufaciun^ of ilu^ (*arpet (h'signed, and its subsequeut 
reproduction/' The (unployer has nsaivenul Huc.h rccchpL-books in trover 
from the mn|doye«*/ 

All owner «d a proi*f‘ss or in vend ion for man u Picturing an arti( 5 l(‘, wliich 
waB k(*pt seen'ot from all but confidential (niqiloyiHis, may restrain former 


^ rniifrtffi in 4 Aeicr. A Kfnr. Ivicy. 
I/iW I7H; Siidfh‘.H juh! S'TViuiI 

IBB 7. *!NfI raneu rtftd; v 

L:iflirnfi {IihI ) ‘IB Nb H Hep. i.Vt (IHU7|. 

IftiKi* r. MurliliH’ C’h. f('. A I, 1*5 
Fed lii'p. HBl. 

a (Inrk r. FeriioliiH* C^lie'ii. (5i , 5 N. Y. 


Suf)p. H)0. 

* Baldwin v. Von MielKO-onx (8np ), 25 
N. V. Supp. 857; amml DenupH y v. Dob¬ 
son fPn ), 54 All. ]i(‘p. 459. 

'• I)(‘inpK(‘y r. Dobson (Pa. Sup,), 34 Atl- 
H(‘P- 

® Makrprace v. Jackson, 4 Taunt. 770. 
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employees from disclosing, or using in a rival establishment, tlieir knowledge 
thereof, acquired while occupying such confidential relation; and it is imma¬ 
terial that there was no written contract between them, or that at the com¬ 
mencement of the employment the employees were minors, and performed 
comparatively unimportant duties.^ 

The mere fact of the employment does not give the title to a manuscript 
to the publisher. Whether one who is paid to write an article for a periodi¬ 
cal, magazine, or cyclopedia can have copyright in the article so as to prevent 
the publisher from using it in book form or otherwise than for what it was 
written, depends also upon the agreement between the parties expressed or 
implied.^ 

220. Things Made or Created Outside of Office Hours. —What an em¬ 
ployee writes or prepares outside of office hours or independently of the 
duties for which he is employed and paid, belongs to himself individually.'* 
A contract to give oiie^s whole time, as a draughtsman to the interests of his 
employer, an architect, has been held not to be broken by doing a little work 
on holidays and at night for other parties, and, it may be added, for himself, 
so long as such work does not result in damage to .the employer/ 

221. Creations Made from Materials Collected while in Another’s Ser-. 
vice. —xi draughtsman or engraver in the government employ can have no 
copyright in a chart prepared for the government; ** and it was so held of an 
artist that accompanied a government expedition.® An assistant in an engi¬ 
neer’s office who executes and completes a map in conformity with the 
general design furnished by his employer, who made rough sketches and 
supplied newspaper maps, official reports, etc., can have no copyright in the 
map.^ 

If the changes and improvements in a map are material, it is a new map, 
and must be copyrighted before it is published, in order to protect it from 
piracy.® 

222. New Creation Made from Materials Collected by Others. —It seems 
that in making a map an engineer may take advantage of all prior publica¬ 
tions, but he must not make a mere copy nor a servile imitation. He must 
bestow mental labor upon what he takes from other maps and charts, and 
subject it to such revision and correction as to produce an original result. 
He should not deny the use made of preceding works and the changes must 
be material, and not merely colorable. Whether the changes are merely 


* Little v. Gal Ills (Sup.l, 38 N. Y. Siipp. 
487, 1014; Peabody v. Norfolk, 98 Ma-=^s. 
452; Morrison v Moat, 9 Hare 255; 10 
Amer. & Ena;. Eney. Law 049. 

2 Sweet V. Benning, 16 C. B. 459; Bishop 
of Hereford 'd. Griffin, 16 Sim. 190. 

® Copinger on Copyright 127; Drone on 
Copyright 259; Gill 'D. United States, 16 
Sup. Ct. Rep. 822; as to suggestions by 
employer, see Sheppard v. Conquest, 17 


C. B 427. 

* Hermann v. Littlefield (Cal.), 42 Pac. 
Rep. 443. 

^ Copyright, 7 Opinion Att’y-Gen’l 656. 
® Heine v. Appleton, 4 Blatchf. (U. 8.) 
125; Com. v. Desilver, 3 Phila. (Pa.) 31. 

'' Stannard Harrison 24 Law Times 
570; Drone on Copyright 254. 

^ Drone on Copyright 145. 
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colorable, and the new work a mere servile imitation is a question for the 
jury in each case/ The change of a plain map to a mercator projection has 
been held not a servile imitation, but an original work. But the publication 
of a map at a smaller scale than the original was held a piracy/ A chart of 
township boundaries is a subject for copyright.® 

The natural objects from which a chart is made, being open to the exam¬ 
ination of all, a copyright cannot subsist as to the general subject. A right 
in siudi a subject is violated only when copies are made from the chart of 
him who has secured the copyright, and thereby avails himself of his labor 
and skill/ The results of the labor of a draughtsman while in the service of 
the c.ommonwealih, working at lier cost, belong to the commonwealth, and 
the publication of a map made from materials collected while in such service 
will be restrained by iujunctiou.^ A tradesman who employs another for 
pay, to compl(‘to a book of monumental designs for him is entitled to copy¬ 
right in the book. The employee cannot publish designs copied from it.® 
223. Employees Eight to His laventions.—Mechanical, civil and electrical 
engineers, chemists and mochaiiics, are inventors by trade. Poverty fre- 
<|U(*ntly requires them to a(;c(^pt employment under masters, less capable and 
less d(‘8erving, who prolii from tluur labors and often appropriate the fruit 
of thedr itiventive genius, Hometimes rightfully, and frequently without any 
h^gal right whatever. In the ahsonci^ of an express agreement that the 
inveniiouB and improvenumiH made by the (unployeo shall belong to the em¬ 
ployer, th(‘ latter can (/aim no rigid,s to such inventions of the employee.’’ 

Und(‘r Rev. Hi. ^ whic/i auihorizcMl the issuance of a design patent 
to aTiy ptu-Hon wh(^ “ by his own industry, genius, (efforts, and expense, has 
inv(mt(Ml/’ (do,., the ub(^ of tlu^ word ‘^exponR(/'' is not limited to mere dis- 
bursemcmi of money, and dom not prevent the granting of a patent to one 
who inv(*nt8 a design while in tlu^ employ of another, (^specially where it does 
not appc'iir that any (^x'p{mH(/' wa.B muossary in producing the design.® It 
<loes not matt(U'that the improvemund.H are in macliines with wliich he is 
C(mii(‘(d.(‘d ill Ids H(U’vi(o.‘' Th(‘ cmiployer hjiB no right to inventions made 
by ilH‘ emplr»}m(* after his t(*rm of em[)loymeidi lias expired.'" If an engineer 
has h(‘(m hiinal (»xpr(‘SHly to inv(mt, an e(|uital)le title to his inventions will 


U’<>pini,r(‘r on (^jpyri.L^ht fist ed.), i)i); 
Hnyn’ v'. Moorr. 1 Musi BUI. 

'** e# Aun-r. A, Knir. Kncy. Luw 189* 140. 
FaitiHT V. CalvtTt, cte., (’o., 5 Ain. L. 
q\ Ucp. 174. 

niuiit /' Patten, li Paine :a)7 11H2H1; 
Sjiniiorn Map A' !*iil). do. v. Pakin Pub. 
<’(>., U9 Fed. Rep. 2(50. 

(’oininonwealth r. I)(‘Hilv(*r, !l Philaihd- 
phla ;n 11 HAH). 

® (lrac*(‘ a. Newman, L. R. li) F(l. Pan. 

6rA\]H7r>]. 

^ Smilii's Master and Hervant f lth ed.). 
154; IlapKood r. Ihtwiti. 119 F S. 2*25; 
Oil! V. Unit(‘d StatcK, 15 Sup. (d.. Ri p 2»‘2‘2; 


McWilliams Co. v. Blundell, 11 Feci. 
Rep. 419; Nia.i^ara Radiator Co. v Meyers 
(Sup.), 40 N.y. Supp. 572; Green u.Willard 
Band Co., 1 Mo A])p. 202; but see some 
(‘urly Eiuiiish ea,s(‘s; Bloxam Elsee, 1 C. 
A- P. 558, before, service begtin; Hill 
Thon«i])Hon, 8 Taimton 295; Makepeace 'o. 
.Taekson, 4 OAuiiton 770, color-printers’ 
book of ree<‘ipts recovered by employer in 
trover from emplo^^ee. 

“Malthew.s Mfg. Co. -a. Trenton Lamp 
(to. {C. C.), 73 Fed. Rep. 212. 

Gill X}. United Stales, 15 Sup. Ct. Rep. 
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vest in his employer;" and an employee may make an assignment of inven^ 
tions that are yet in embryo in his mind, or even make a general sale of the 
inventive power of his mind.^ 

Of course nice questions arise when an engineer is working with or under 
the eye of his employer, who may constantly make suggestions, frivolous and 
worthless perhaps, but which, when related in court, may be made to embody 
the whole invention and the engineer to appear as a subordinate under the 
direction and supervision of a natural born genius, the employer. There 
have been employers who have honestly won the name of inventor, and when 
it is proved, they are the more deserving of the glory and reward, having 
made the invention without the aid of the technical training which every 
engineer is supposed to have had. Such cases are the exception in these days. 

When it is proved that the employer has made a new discovery and has 
hired engineers and agents to assist him in carrying out that principle, and 
they, in the course of the experiments arising from that employment, have 
made valuable discoveries accessory to the main principle, and tending to 
carry it out in a better manner, such improvements are the property of the 
inventor of the original principle, and may be embodied in his patent." 

224. What is Invention, and Who is the Inventor ?—'' Invention is the 
work of the brain and not of the hands. If the conception be practically 
complete, the artisan who gives it reflex and embodiment in a machine is no 
more the inventor than the tools with which he works. Both are instru¬ 
ments in the hands of him wdio set them in motion, and prescribes the work 
to be done. Mere mechanical skill can never rise to the sphere of invention. 
The latter involves higher thonglit, and involves and brings into activity a 
different faculty. Their domains are distinct. The line which separates 
them is sometimes difflcnlt to trace; nevertlieless, in the eye of the law, it 
always subsists. The mechanic may greatly aid the inventor, but he cannot 
usurp his place. As long as the root of the original conception remains in 
its completeness, the outgrowth, wliatever shape it may take, belongs to him 
with whom the conception originated.'' So where an emi)loyerhad drawn a 
design of an engine in the sand, and directed im employee or assistant to 
prepare the drawings and the engine was built, it was held that the one who 
drew the original design in the sand was the inventor.' To claim the inven¬ 
tion the employee must discover the principle of the machine or invent the 
important movements of it.'^ 

The law has been very clearly laid down by Mr. Justice Clifford in the 
following words: I ersons emi^loyed, as much as employers, are entitled to 
their own independent inventions; but where the employer has conceived 

^ Coniineiital Wind Mill Co. d. Empire ^ Eiirlc, J., Allen v. Rawson, 1 0. B. 
Wind Mill Co., 8 Blatclif. (U. S.) 295; 567[1845]. 

Joliet, Mfo;. Co. V. Dice, 109 Ill 649 Blandy v. Griffith, 8 Fiali. 615 [1869]. 

^ Cws in 18 Amer. & Eng. Ency. Law ^ Bloxam *?>. Elsee. 1 Car. & P. 567; 
135; HuIrc^. Bonsack Mach. Co. i^C. C A ), Allen Rawson, 1 Man. G. & S. 551. 

65 Fed. Rep. 864. 
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the plan of invc3ntioii, and is engaged in experiments to perfect it, no sug¬ 
gestions from an employee, not amounting to a new method or arrangement 
which in itself is a complete inyention, is sufficient to deprive the employer 
of the exclusive property in the perfected improvement; but where the sug¬ 
gestions go to make up a complete and perfect machine, embracing the sub- 
stance of all that is embodied in the patent subsequently issued to the party 
to whom the suggestions were made, the patent is invalid, because tlie real 
invention or dis(U)very belongs to the employee. If the suggestions or irn- 
provtunents made by the employee are ancillary to the plan and preconceived 
idea of the employc^r, such suggested improvements are in general to be 
regarded as the property of the party who discovered the original improved 
])rinci[)le and may be embodied in his patent as a part of his invention. 
Hugg(‘Htions from an employee made during the progress of experiments, in 
order that they may be sufficient to defeat a patent, must have embraced the 
plan of th(* improvement and must liave furnished such information to the 
person to whom tlu^ communicmtion was made, that it would have enabled 
an ordinary nuudianic, without the exercise of any ingenuity and special 
skill on his [uirt, to construct and put the improvement in succosHful opcu’a- 
tion.'’ ^ And by (Ihief tJustie,e Tindal in the following language: It would 
be diilitadt to dchm^ how far the suggc^stions of a work/nau [engineer] orn- 
pioytul in tlu‘ (‘.onstnuddon of a iua(diin(‘ are to be considm’ed as distinct 
inv(mtions l)y him, so as to avoid a pat(mt incorporating tlnun, taken out by 
the employm*. Kacdi (Uise must dt'pend upon its own merits, but when ilio 
priiudph^ and ohj(‘e,t of tlu^ invention ar(3 <‘,omplt3t(3 without it, it is too much 
that a Huggi^-tion of a workman employed in th(3 (sourse of th(3 (‘.xpt^rinumts, 
of semething eahmlatetl mor(3 (Misily to e-arry into (‘(T(‘etihe C()nee[)tion of the 
inventor, ;dioiild rtmder the whole paUmt void/’® 

It is doubtful if an (uiiployt^r cati (da,im or defend an invention first (‘.on- 
(u/ivctd and d(‘4giied by an (unploycag ('vam though th(‘. (uuployca^ does 
atapiiesia* in Ins (‘mploy(*r’H application and p(*rmit8 him to go to tluM^xpense 
iind troul)l(‘. of obtaining a paUmt. Wlnni it is c.onsidtnaul that iln‘ right to 
the pat(‘nt, IS vcHtcal in thc3 invcnitor, who must himself tak(3 th<3 skqas 
rt*(|ni.'it(i to tin* grant of tin* pa,t(mt, and tha,t it is mad(3 iHaa^sary to the 
grant of a piitont to an aHsigmu^ that, an assignnumt should \h^ -previmisli/ 
reeordod and that t.li(‘ invtMikn* should tak(* oath to the speedde.ation, it (am 
H«*are(‘lv 1)0 doul)te<l that, wduu'e th<3 read author of th(3 invention is any ot.ln.u' 
p(*rson than tJu‘ pat(‘nt<H*, it is iHaaas.sary that Kom(3 contrae.t <aipahle of 
opiT.iting as an assignnuud. should pnaanlt^ th(3 isauing of the paUiiit.® 

Such a oas(‘ is to he distinguished from that of a workman who is em¬ 
ployed and paid by one who has (a)ne.tdv<‘d tin* prin(d[)h3 and plan of an 
invention, and who redies on Hut ingenuity of anotlun* to (enable him to per- 

* Ai^awaiu (’o. v. .Ionian, 7 Wall 602. ^ See U. H. Rev. Slat. 4888; Hogg v. 

® Alien V. Kawhou, I Man. G. & 8. 551. Emerson, 6 How. (U. 8.) 437. 
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feet tlie details and realize his conceptions. If under a plea of the general 
issue^ evidence should be offered that the patentee was not, but that a work¬ 
man was, the real inventor, could the action be maintained without showing 
a written assignment or a written contract that would operate as an assign¬ 
ment, even if the real inventor had acquiesced in the patentee's application.* 
235. Instances of Invention between Employer and Employee. —A case in 
point was one where a husband was experimenting with turkeys" feathers, 
seeking to make them pliable and suitable for dusters; his wife suggested 
that he split them, which he did, and which was practically the solution of 
the whole difficulty; it was held that he was entitled to the patent. This 
case, however, has been criticised by Mr. Meriam in his book on Patent¬ 
ability of inventions, p. 713, where he expresses the opinion that the wife 
was the true inventor, or perhaps the two were joint inventors.’* 

It has been held that an engineer may recover additional compensation 
for extra skill and labor bestowed in designing and making plans, if such 
extra work was not embraced in the original contract of employment nor 
in the duties thereby imposed. Thus when a contractor employs a person 
to superintend the construction of an engineering structure, and requests 
him to use certain ideas and means for its rapid and economical construc¬ 
tion, which the employee had previously designed ai I planned even though 
at the contractor’s request, the contractor is liable to the employee for tne 
preparation of the plans and the extra time devoted during his employ¬ 
ment to perfect and complete them.'* * 

It has been held that an employee, paid by salary or wages, who devises 
an improved method of doing his work, using the property or labor of his 
employer to put his invention into practical form, and assenting to the use 
of such improvements by his employer, cannot by taking a patent upon 
such invention recover a royalty or other compensation for such use. The 
fact that the employee made the invention out of working hours, and that 
he used neither the property of his employer, the government, nor the 
services of its employees in conceiving, developing, or perfecting the inven¬ 
tions, is immaterial, if the cost of preparing the patterns and working draw¬ 
ings of the machines, as well as the cost of constructing the machines that 
were made in putting the invention into practical use, was borne by the 
government, the work being also done under the immediate supervision of 
the employee.'* 

It is submitted that the rights of the employer in the improvements 
made amounts to a mere license, and that the inventor could enjoin any 
other party from making use of his inventions. 

1 Alien ^ Rawson, 1 Man G, & S. 551. ^ Bull d. Bramhall, 49 Ill. 364 [18681. 

2 National Feather-Duster Co. v. Hib- ^ Gill v. United States, 16 Sup. Ct. Rep. 

bard, 9 Fed. Rep. 558 [188IJ. 323. 

'^See Sec. 210, supra. 



CHAPTEE X. 


LIABILITY OF ENGINEER OR ARCHITECT AS A PROFESSIONAL MAN. 

MUST BE COMPETEOT, SKILLFUL, AND MUST EXERCISE DUE CARE. 

226. Engineer's or ArcMtect's Employment Similar to that of Other 
Professional Men. —An engineer's or architect's employment is one which 
requires care and skill, and a contract for his services includes a reason¬ 
able degree of skill and knowledge of his profession. He must prac¬ 
tice under the same rules and principles that apply to attorneys and phy¬ 
sicians and to other professional men. His liability must, of course, be 
determined by his contract of employment, wliich, as before stated, is sel¬ 
dom set forth with any degree of certainty. Notwitlistanding, if a person 
holds himself out to the public as possessing professional, peculiar, or com¬ 
petent skill, or offers his services in a professional capacity, which from its 
nature implies the possession of such skill, he will be liable to those who 
employ or rely upon him in that capacity and upon that supposition for the 
exercise of such skill.' The fact that the services are gratuitous does not 
relieve him; he is liable to the same extent as though the services were ren¬ 
dered for a reward.^ 

227. Undertaking of a Person Who Offers His Services in a Professional 
Capacity. —Judge Cooley in his book on Torts gives the law as laid down by 
the New Hampshire courts, that a person who offers his services to the 
community generally or to an individual for employment in any professional 
capacity as a person of skill, contracts with his employer: (1) '^That he 
possesses that reasonable degree of learning, skill, and experience which is 
ordinarily possessed by the professors of the same art or science, and which 
is ordinarily regarded by the community and by those conversant with the 
employment as necessary and sufiicient to qualify him to engage in such busi¬ 
ness";" (2) ""that he will use reasonable and ordinary care and diligence 
in the exertion of his skill and the application of his knowledge to accom¬ 
plish the purpose for which he is employed; he does not undertake for 
extraordinary care or extraordinary diligence any more than he does for 
uncommon skill";' (3) ""in stipulating to exert their skill and apply their 

^ ILirmer 'c. Cornelius, 5 C. B. (N. S.) ^ Coolej" ou Torts 649. 

236 riB‘>8]. Leighton v. Sargent, 27 N. II. 460 

2 Semhley People u. Campbell, 82 N. Y. [1858]. 

247 [1880]. 
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diligence and care, the medical and other professional men contract to use 
their best judgment/"" 

Tliis is believed to be an accurate statement of the implied promise. 
The practitioner must possess at least the average degree of learning and 
skill in his profession prevailing in the part of the country in which his 
services are offered to the public, and if he exercises that learning and skill 
with reasonable care and fidelity, he discharges his legal duty/ 

228. That the Employee Possesses Skill is Implied from the Undertaking 
lo Act.—The same rule applies to any other case requiring special or 
peculiar skill. If an agent undertakes, for a reward, the performance of 
such a duty, without possessing a reasonable and competent degree of skill, 
(n which fact the principal is ignorant, he will be liable to the principal for 
the loss or injury resulting therefrom/ If, however, the principal had 
notice or knowledge of the agenffs incapacity at the time of the employ¬ 
ment, the agent will not be liable.'^ No warranty of skill will be implied 
when the principal knows that no such skill is possessed. If he sees fit to 
.i^mploy an unskilled person he must be content with unskilled work; and 
•■^hc same is true where the agent is employed out of the line of his employ¬ 
ment. If the principal sees fit to employ an auctioneer to conduct his case 
in court, or a surveyor to do his engineering, he cannot complain of his 
attorney"s want of skill, unless the latter expressly warranted that he pos¬ 
sessed it.^ 

229. Absolute Accuracy or Success Not a Test of Skill or Capacity of a. 
Man in His Professional Capacity.—Absolute correctness in performing* 
engineering operations cannot be made tlie test of the amount of skill 
required.® Without a special contract, an architect or engineer does not; 
warrant the perfection of his plans nor of the structure, nor its safety, nor itB 
durability, any more than a physician or surgeon warrants a cure, or ^ 
lawyer guarantees the winning of a case.’ One who umlertakes to make 
map of a certain locality must furnish a map of suhstaiitial accuracy, but in 
the absence of a guaranty, it need not, it seems, be absolutely accurate.® 

In the ^absence of an express agreement a physician does not even insuro 


^ Cooley on Torts 649: Leighton v Sar¬ 
gent, 27 N. H. 460 [1853]; Peck Hutch¬ 
inson (Iowa), 55 K. W. Rep. 511; Hewitt 
V. Eisenbart (Neb.), 55 N. W. Rep. 252. 

^ Wilson v. Brett, 11 M. & W. 113; Stan¬ 
ton V. Bell, 2 Hawks {N. C.) 145; VMrnum 
'D. Martin, 15 Pick. (Mass.) 440; Stiinpsoii 
'v. Sprague, 6 Greenl. (Me.) 470; Crooker 
V. Hutchinson, 1 Vt. 73; Holmes 'd. Peck, 
1 R. I. 242; Grannis v. Bran den, 5 Day 
(Conn.) 260; Howard v. Grover, 28 Me. 
97; Ayers v. Russell, 50 Hun 283 [1888], 
where a patient was adjudged insane; and 
see also Lange v. Benedict, 73 N. Y. 35, 
and cases cited. 

* Kirtland v. Montgomery, 1 Swan. 


(Tenn.) 452; McDonald ‘c. Simpson, 4 Arlc^ 
‘23; Wilson t). Brett, 11 M. & W. 113; 
Shij'iman v. State, 43 Wis 381; Money- 
penny v. Hartland, 1. Car. & P. 352; s. c. , 

2 C. & P. 378; Harmer v. Cornelius, 5 0. 
B. (N. S.) 236; McFarland 2 ?. McCleciH 
(Penn.) 5 Atl. Rep. 50. 

Story on Bailment, § 435; Felt -d. 
School District, 24 Vt. 297. 

^ Meechem on Agency, § 496. 

® McCarthy Bauer3 Kan. 237. 
’Shipman State, 43 Wis. 381; Leigli* 
ton V. Sargent, 27 N. H. 460 [1853] ; anti 
see Small -y. Howard, 128 Mass. 131 [1880], 
^ Munsell v. Baldwin, 56 Conn. 5S3 
[1888]. 
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that he will benefit his patient,^ He is not responsible for want of success, 
unless it is proved to result from want of ordinary skill, or want of ordinary 
care and attention; nor is he presumed to engage for extraordinary skill or 
for extraordinary diligence and care; nor is he responsible for errors of judg¬ 
ment or mere mistakes in matters of reasonable doubt and uncertainty.* He 
is required to exercise only that degree of skill which is ordinarily possessed 
by members of his profession.^ He is charged with the consequences of 
mere errors only when such errors could not have arisen, except from want 
of reasonable skill and diligence.To recover for services he need not prove 
their value to the patient, but only the ordinary and reasonable value of like 
services.* If a man assumes an unusually difficult or hazardous undertakir 
h(^ is ther(‘,by required to exercise extraordinary care, diligence, and skill, 
was so held of a contractor in the performance of his work, and should appl} 
with equal propriety to a professional man, as an engineer, or an architect.^ 
230. Determination of Skill Possessed or Want of Skill.—How this 
roaHonable degree of skill is to be determined is a question of importance, 
''riua-e are cases whore its presence or absence is so palpable and unquestion- 
able that the court may so declare as a matter of law. In cases where the facts 
arcs controverted, and the existence or non-existence of certain of them may 
fairly \h) presumed to JilToct the mind in any given exigency, the whole ques¬ 
tion of the (‘xi.st(inc(^ of the facts, and the conclusions to be deduced from 
tluuu is to be dc'tcnniucd by the jury or other tribunal, by reference to all 
tlic^ cinuimstaiHu^s of tlic case, including the subject-matter and other objects 
of th(^ agciu^y, and the known character, qualifications, and relations of the 
•p^iriicH.® ''Flic party asserting the negligence of the architect, or his want of 
skill, must prov(i it.*^ 

231. Engineer’s or Architect’s Undertaking when He Accepts or Solicits 
an Engagement. -- A profcissional cngiTvcer or architect undertakes and agrees 
th(‘n to p(‘rform several conditions when ho accepts an engagement, viz.: (1) 
''Fhat ]i(‘ has recjuiaihi skill and knowledge; (2) tliat he will use reason- 
abl(‘ care and diligcmc.c in the exercise of his skill and the application of his 
knowl(‘dg(‘; (3) that he will use liis best judgment; (4) and, there should 
he added, the ohligaiiou which rests upon every person occupying a position 
of trust,as that of im arcliitect or engineer, that he toill helionest. Liability 
will attack for a failure to perform any one of these conditions if any injury 
result from such neglect or failure, and tliese conditions need not be ihesub- 


’ Styles V. Tyl(‘r, (U Ooiui. 433. 

i\ Sar.irenl, 37 N. IT. 400 

f 1H531. 

^ rih-y r. r,urns.70Tll. 103 [1873]; in Ms 
lorali/i/, Wiiii(‘K(‘ll '?). ilill (Iowa), OON.W. 
K<‘p 804; (llmpnian 7). Walton, 10 Bing. 63. 

L<‘ighton r. Sargent, 37 N. If. 400 
|18r>:t|; Shipman r. Slate. 43 Wis. 381. 

^ Mayor v Bailey, 3 Denio 433; semblc, 
Judge Cooley, in 40 Mich. 103. 


® Pennsylvania R'. R. Co. v. Ogier 35 
Pa Sr.. 60; Hubert -y. Ailkeu, 15 Daly 
337; Gill v. Midleton, 105Mass. 477, Eddy 
V. Liviiiii’ston, 35 Mo. 493; Grant 'U. Lud¬ 
low, 8 Ohio St. -1; Meecbein on Agency. § 
500; but see Vigeaiit v. Scully, 20 Ill. App. 
437. 

Gillman v, Stevens, 54How.Tr. (H. Y.) 
207. 
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ject of a special agreement. If a person solicits employment in a particular 
line of work, the act of solieitatio!! is an assertion by the pergoii miekiiig 
employment that he is competent to tlkcharge all its ordinary duties. Ilio 
public profession of an art is a representation and undertaking to all the 
world that the professor possesses the raqinsite skill and ability.* If ho 
engages In a certain business, m surveying, engineering, or architic^ture, the 
law will imply that he assumos to poBsess the reqiiiHite knowledgfs and skill, 
and that he undertakes to use due and ordinary care in the performance of 
his duty: anti for a failure in either nf these rcwpecds, resulting in damages 
to the party to whom he owes the obligations, ha is liable for the injury,* 

232. Professional Man must Possess Ordinary Skill and iKercise Ordi¬ 
nary Care.— He must exerciBc the ordinary amount of Hkill poweiiisd by 
those of the Kama professimn It is immiiterial how high likgtiiiidiiig may 1% 
if he IniH the skill and does not apply it, he is guilty of neglect; if Ii© does 
not have it, then he is lialde for the w'liiitof ii Two questicirw iimy priticnt 
thernselvrm: First, whether the priM'titioiicr poHSimen tlie ordiiiiiry «kill of 
persons acting m tmginecr and arc!!iit«*cts. and, Benmdly, if In* did. whether ho 
was negligent in tin* application cjf Iiih skill. Whetlicr lie poweinei greater 
skill, or hiiB bc‘en Kucc:e»sful in applying it in ntlier canes is wholly imniatn- 
rial. He cannot show that lict w'si« geinoidly reputed to possegs a high degre® 
of skill in his profession, whan the einployitr d«f*« not allege or ollifr ti» prov# 
that In^ lacked cu’diiiary skill.* 

If he does not aclopt tlu! established mode of treatment, ami mlopts one 
that pna’eg to be i!ijiiri«>UB, evidence of skill or repiiiatam for Bkii! in imma¬ 
terial, **xcn»pt to hIiow what the* law pn^sunieii, viz., that he pfw«e««t^ the onii- 
Ttary degn*e of skilL It in of no conHequem:© how much skill he miiy posBcui, 
if 1 h^ ImH di^monHtraied a want td ii in the eitsf* in r|ueiitJOii. The failure to 
UKti Kkill may.lie ni*glig«*nce, imtwhen tlie inetliodH luIoptiHi are not in inaaird- 
anm* with iJn* eKtablished praeficf* id his profession, but i;- positively bud and 
injurious, the ease i,s not one of neg!igenc!i% but one of want of skill,* 

233. Negligence or Failure to Exercise Reasonable Care md Biiigence.— 
A failure to make a visit or inspertitm m promised at ario’taiii time will sus¬ 
tain a finding of negligence in a physbnaii (or <*nginci*r|.* In niirh case* it 
BooniH that a physician is not ii;Jde for the iin.4iillfuiiieHs id aiiolle^r plij«i- 
(dan whiidi he has sent in hin stead, the* snlmlitutt^ heiiig regarded as an imlt*- 
pendent eontrac!tor/ He is not responsible for evil corist»f|uenreH <Iue to hiK 


'Union Itnc. Kv. C'o. KhteH«I\an.}, 16 
PfiC iiep. Kit 

Hanner r. UorrudiiLH, 0 (’. H. iN S.) 
2U6 j IHrjHi. 

®C’ha^«' V. Heaney, 70 III. 26HjlHr>n|; 
BpriniOieid U. A. •». Sniith, 02 III, 2.Vi 
[18601. 

^ Carpenter Blake*. 60 Barb 4IB) j IH71 j; 
50 N. y. 696, expimmd; Degnaii ?v Itan- 


bj»ni (Sup. I, 21 N. V. Stipp. U6fl, Uittiip- 
brll r. Buhm*I 1 . lOll I'Th (Ikh:,} 

® c'nrpenfrr t\ Blake, fiO Bark 4W (IH7IJ; 
sfjuiiif, Li»ftuinn r. Baunil 62 Mu 1.79, 
Hbaai r. Heed (,Siip.|, 2;i N. Y. Bupp. 
421. 

^ Myers c Hidhura (N. J.l U AtL Itep. 

iim. 
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failure to send his patient a specialist, as he had promised to do, for a dis¬ 
order other than the one which he was called to treat/ 

A case in point arose in a barber shop, where the barber, who shayed a 
postman, used inferior soap and caused eczema, and it was held no recoTery 
could be had. The barber was responsible for want of care, knowledge, or 
skill, but if he had used ordinary care in choosing his materials [soap] there 
was no liability.^ 

234. NegUgence on the Part of an Agent. —An architect or engineer 
as between himself and his employer is, in his usual capacity, an agent or 
servant. The rules for the liability of agents are thus laid down by Mr. 
Story in his book on Agency: Whenever an agent violates his duties or 
obligations to his principal, whether it be by exceeding his authority or by 
positive misconduct, or by negligence or omission in the proper functions 
of his agency, or in any other manner, and any loss or damage thereby falls 
on his principal, he is responsible therefor, and bound to make full indem¬ 
nity. The loss or damage need not be directly or immediately caused by 
the act which is done or omitted to be done. It will be sufidcient if it be 
fairly attributable to it as a natural result or just consequence."'® ^^It is 
the primary duty of an agent, whose authority is limited by instructions, to 
adhere faithfully to those instructions in all cases to which they ought 
properly to be applied. If he unnecessarily exceeds his commission, or risks 
the })roporty of his principal, he thereby renders himself responsible to his 
principal for all losses and damages which are a natural consequence of his 
act, and it will constitute no defense for him that he intended the act to 
be a benefit to the principal." ^ Therefore, when the principal directed his 
agent to send him $300 in $50 or $100 bills and the agent sent the amount 
in bills of $5, $10, and $20, which never reached the principal, the agent was 
held to have deviated from his instructions and to be liable for the loss; ® and 
again, where an agent was directed to send money by express, and instead he 
sent a chec.k by mail, it was held he must answer to the principal for the 
amount of ilu^ (dieck which proved to be worthless.® 

«hidg(‘-(looley says: ^‘Negligence is the failure to observe for the pro- 
tec.tion of the interests of another person that degree of care, precaution, 
and vigilane.e which the circumstances justly demand.""' 

235. Negligence or Want of Care and Skill of a Professional Man.— 
A man who undertakes as a lawyer to conduct an action at law with¬ 
out possessing skill is negligent; and one who undertakes to treat a sick or 


^ J()iie.H V. Vrooin (Colo.), 45 Pac. Rep. 
231. 

^ aO Alb. L. J. 179. 

® Story oti Aironcy, § 217, p. 259. 

^ Walker Walker, 5 Hciskell (Tenn.) 
42B. 

Story on Agency, § 192. n. 3. 

« Walker v. Walker, 5 Heiskell (Tenn.) 
428. 


49 Mich. 153; Terre Haute v. Hudnutt, 
112 Ind. 542; Harmer Cornelius, 5 C. B. 
(N. S.) 236 [1858]; Somerby t). Tappan, 1 
Wright (Ohio) 570 [1834]; Anderson d. 
Whitaker (Ala.), 11 So, Rep. 919; Sprint-- 
field C. A. -u. Smith, 32 Ill 252 [1863]; 
Downer v. Davis, 19 Pick. 72 [1883]; Sher¬ 
man V. Bates, 15 Neb. 18. 
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wounded man as a pbjsiciaii or surgeon without possessing a fair dt^groo of 
professional knowlcnlge i« guilty of a breach of duty.* A mechanic who 
undertakes to hiiiki a house is liable in damages if through his ignorance he 
does his work luiskillfully.* 

In kec‘ping with the foregoing principles, it has hetm hi*li! that a cdoak- 
maker was responsihle for lack of skill iiml care in cnifting garmciitH from 
cloth ant! a dyer for damages arising from hi.n uiiskillfiilnesH; * that a 
wa)rkman who n*commen(h‘d himself im competent, and underfotdi to work 
as a master builder, <*ouId not recover for his MTvicais when his employer 
siifleretl loss througli his unskillfiiiiieHS or ni*giigi*iice; ^ that one who repre- 
B(‘ntH himself a« a builder, and as hiiviiiga long tiiid large i*xperienc!e in bui!«i- 
ing, may be dismissed for ineoiiipiieiicy, ami Ids employer may recover 
from him for any damage simtaiiied by riaMon u! his diHadt.* If, h<Hvt‘ver, 
a superintendent is employed by iiii owner who knows llie liabiih and ability 
of the person so employt'd, liih incapacity ami iiick of skill need not prevent 
him from recovering fm* liis Hervicf*^’ 

238. Skill Required of Specialists. - llie wiine c^fmtracts are implied 
and the same rules of liability an* laid tiown inciiseof pliysiciaiiH/ One cage 
Indd that wheiui patieiit culh*d upon a clairvoyant pliysHUiui, it was held that 
he slicmld be* treated with fln^ ordinary >kill and knowledge of piiysiciauH in 
good standing, practiidng in the vicdiiify, and fliai iiistriictioiiH to a jury 
that he should 1 m» tnated with tin* t>riiiiiary skill and kiiowletlge of the 
cdairvoyaiit system w<*re propf^rly ri‘fm'eil am! in erretr.® So it Iia»i been ladd 
of attorneys/'’ 'Fhe right of af’tion ugauHt an f*tandiifn* of tithes for ncgli- 
gt*m*e exi>lH only in favor of the* party to ilie eontraet. It iloes iwi inure 
to the wiilow of the employer^’ nor an a-dgia^e of lhe imnigage iiegotiaUal 
(Hi the faith fd such abhiraei/" 

237. Skill and Care Ilequired of Engineers and Architects Instances.* 
— Arc!dff*e!.s and lOigineerH havi* been held ef|iial!y liable iipfiii their implied 
represeniaiion that, llH*y possi's.- the refin’siie >kilb and iipo’i thedr iniplital 
contrat‘i to (^x<Tri.ve it. Tin*}’are respoiidlde for defeciive and ijiMifririent 


* Trrn* Ilaufe r. Hndimit. 112 lad. r>-|2. 
40 Micdi. Vul 

*'* l^arivh r. tJihimre. OU Win. tins [ 1 ^ 7 : 1 ]. 

^ WtHHirow r. Hu\vviiJL>: <Al.n ), 10 So. 

Rep. TUI 

^ o’aslin r. HiidMiii, 21 Vl. lift [IS.Vi]. 

* Jnio'H V. Vestry of (dnireh. 10 Fed. 
Kep. 50 \\HKl] 

^ Storv nil Btiihiieiit'-. / 425; F»dt r. 
H<*ht)ol ld‘-tri(i,21 Vt 207 fIH52(; .Innes 
V. Veslrv of (diurrlo 10 Fed. Rep. 50 
[iHsai 

^ (tjirpentiT T». Blukc, 00 Barb. fN. Y. 1 IHH 
[18711; UobinKoa v. (tnmphell. 47 Iowa 
625 [1878]; Coolcy’n TovIh 649. 

* JUte Sec. 


'* Xi'Feji / H siife/foii f\Vi'% . 40 N. W. 

- Pdkv r. Falnier l^lfeh.l, 

67 X. W. R. p /5»;i 

Faid-cH r F;tito% 15 C5il 610 |IH591; 

l0jd*i f IleeniJ, 50 i’al. 
121 [m75;, lu'ii}iiiht FM tif iii'iji. Rankin v. 
SeiciilTr!, 4 Re Ai^p. nr^flHTTI; UnhertH 
r ‘Tljf Loan A‘ AbOnie! C*o,, till lowa 76 
[ms||. tli.'oer. Ib'aiier, 7<t LI. 26H[fK7ll{; 

ft,, 'Lho i.an r. (tarsnii Xeb.|, 65 N.W. 
KeO. ^Otk 

Seliade r. (»i*rn< r (Mo. Sup.), ttt S. W. 
Hep 576. 

'Fnlpev ti Wright (Ark.). 32 S. W. 
Uep. 1072." 

258, infra. 
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plans and have been held liable for defective work;, such as foundations. 
They are bound not only to furnish proper plans, but to see that the struc¬ 
ture is at least reasonably well constructed.’^ It has been held that a" duty 
was required of thorn to cause foundations to be sufficiently deep and other> 
wise protected to prevent settling and the cracking of the walls of a build- 
ing." An architect has been held liable for not having made a chimney- 
flue of sufficitmt dimensions. The fact that the chimney proved inadequate 
for the purpoKCH for which it was designed was held to entitle the owner to 
a dediujtion from what was due the architect for his services.^ A builder 
has likewise been lield liable for building a chimney that did not carry off 
the sinoke.^ 

238. Owner may Offset His Damages against Sum Due Engineer oi 
Architect for Services. — The damages sustained may support a countei 
claim against tlu^ arcdiitcct, and be deducted from the amount due birr 
under the contract of (unploymont for drawing the plans and superintend¬ 
ing the construction of the house; but such defects cannot be urged to de¬ 
feat all recovery on tlie contract, the same having been performed according 
to its teriUB, unlcHH tlu^ damage exceeds the amount to which the architect is 
entitled.® 

An architect cunploycul by the owner for reward to superintend the con¬ 
struction of at house is, m between himself and employer, answerable for 
eith(*r negligemm or unskillfiihioss in the performance of his duty as 
archit(‘ct. An arcbiitMd, HU(‘d for the bailancc due to him under an agreement 
with tlu^ owner for conimiHsion for his services in superintending the con¬ 
struction of at dw<dliiig houses; his claim was resisted, and daimages also de- 
mainded upon a (umnlcu' claim, on the groiuul tlvat by his negligence and want 
of (‘arc atnd skill in the ])(u’fornuui(;o of the duty he had been retaiined to do 
and had undcu’taikcoi to do, the {^ontralcto^^s work had been done in a defect¬ 
ives atnd inferior maniuT m nsgairds tins construction of the building and the 
quatliiy of th(‘ maUudails/ In am atcticni for his services, the architect 
tutjployed to Bnp(*rint<m(l the (sroction of a building and see that the builder 
prop(‘rly fulfilieMl the (tonditions of his contraict cannot excuse his neglect in 


* Niver V, Nash (Wfinli.), .'J5 Pac. R(^p. 

CHO; HrskiiH' r. J«)hns(>ti. ‘JC N(‘l». 205; 
LukrtJ, iSu|i ), lON.Y. Su])p. 

404 irv rnal in I'.U) N. V. :M0; VwvHim v. 
'rviHinll {Tex ). 2H S. W. U(‘p. 202. 

‘■'Shipinnii r Slate. 42 Wis. :;h 1 ; Moiicy- 
pcmiv e, HattlanO, I (k A'- P. 252; (iilinan 
r. St<*ve!js, r»4 IIow. Pr. (N. Y.) 107; mid 
MiY P(t*Tsrn r Unwvon, 24 N. Y. 270; 
N<*wmao r. l’'owler, 27 N. 2. Law HO. 

* Slna'iiier t. Miller, <57 Iji. 01 [1HH5|; 

Newman r. Fowl(‘r, 8 Vroom (N. 

J.) H7 

Hubert tx Aitkin (N. Y.). l>«iy 
flHK9]; and Hff Htmihk, iirown v. Burr(Pn.), 
2 All. Rep. 828. 


Somerby v, Tappain, 1 Wright (Ohio) 
070 [1824]; and sae Krebs Mfg. Co. n. 
Brown (Ala.), 18 So. Rep. 659. 

Shreiner 'o. Miller, mpra; Hubert v. 
Aitkin. 15 Duly 237 [1889]; 14 Amer. & 
Eng, Eney. La,w 781. 

’’ Jhidgley v. Diekinson, 13 Ontario App. 
494 [1887); the following authorities were 
cited: Sh’iclls r. Blackbiirne 1 K. Bl. 158; 
Jlainilton Provident & Loan Society v. 
Jhdl, 29 Or. 203; Canada Landed Credit 
Co. V. Tboinp‘^^>”’ 8 A. R. 696; Harmer v. 
Cornelius, 5 C. B. (N. S.) 236; Turner 
Goulden, L. R. 9 C. P. 57; Re Hopj>er, L. 
R. 2 Q. B. 367; Ranger v. Great Western 
Ry. Co., 5 H. L. Cas. 72. 
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the performance of his duties by showing that the owner was about the 
premises during the progress of the work and must have seen the imper¬ 
fections set up in defense of the claim.* 

In another case the arciiitect sued for his fees and commission for draw¬ 
ing plans and specifications and superintending the erection of a house. 
He had given certificates to the builder greatly in excess of the proportion 
stipulated for by the contract, and the builder having subsequently failed, 
the owner was compelled to have the work done by others, at a high(n* price. 
It was held that he w^is entitled to deduct from the amount which would 
have been due to the architect the loss sustained by the latter's negligence 
in certifying for too much. The terms of the building contract are not 
stated in the report, though it is probable that they were the usual ones. 
The case was fully argued, but it does nc^t appear to have been suggested 
that the plaintifFs position as arbitrator extunpted him from responsibility 
for negligence under his own agreement with the defendant.® 

The same law holds wlum an engineer is (;alled upon in his professional 
capacity to make investigations, inspeettions, and estimates, and either from 
want of skill or negligence on his i)art, the report or estimate is incorrect; 
he is liable to his emplojcT for unneressaiT expense or injury occzisioned.® 
An engineer who made estinmteH of a bridge for a (‘ontracdor without 
informing himself (by boring or otherwise*) of the nature of tlu* soil for thc^ 
foundations, which proved to he had, sh«ndd not be aIlow(‘d to recu^ver for 
his services in making plans. i*Htimait*s^ and sp«‘eifications if his employcir 
has been damag(*d by a greater amount than what the servietm w(*re worth. 
It is no excuse that lu^ r(*lied upon inhuanatioii ant! advice of another engi¬ 
neer, who had made expt*rimentH anti investigated the soil; that whc‘ri he 
was employed to estimab^ the* exp<*nHt‘of wtirks h«* was bound tcMiscertain 
for liimself by oxperim(*nt.s tlit* eJiaratder tlie soil; if he n*}ied upon the 
information of otlua-s, whit*h iuimetl out to be false t»r insufil(*it*nt, In* was 
liable for the (a>ns(*(|in‘nr*(‘K; and tin* opinitm was expressed that an (*ngin(*er 
should not estimate work at a pricic at whieh he would ntd, t‘ontrae,t for it, 
for if he does lu^ d(Ha*iv(*s his (*mplover/ 

239. Architect or Engineer must Give Such Careful Superintendence 
and Inspection as to Prevent the Contractor from Making Material Omis¬ 
sions and Variations. ™ Wh(*ii a building is In* ere«'!ed aeeording to tlu^ 
plans and speeaiieations and under the superintendeii<*e of an architc^rt, and 
to Ids satisfacition, ]>ajment to lx* mach^ on the production of his certificatc*, 
the architect must bestow such caire. and att(‘nti<m that the carp(*nU*rs and 
masons will not make any material variation from tin* plans and Bp(*eitiea- 

^ LoUiolz V. Fiedler, 09 III. A]»p. 379. ^ in irmkine/ n xm'rfy. MeC!juthy 

^Irvin^: Morrison. 27 (’. P. (Upper r. Hauer. 3 Kiiiw. 237; /ni( glu’ Halsey v. 

Canada) 242; but nee Vigeant v. B(‘ully, 20 Hn!d»s (Ky.). 32 S. W. Hep. 417). 

Ill App 437; Shipman v. State, 43 Wi'.. MoiH*y penny «. Hartliuid, 1 (\ & P. 

881, which held that monthly estimate.s tlVi 11824], 2 (\ A P, 378 |1H2B); and 
need not be accurate. Whiity v. Lord Dillon. 2 K & h\ 67. 
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tions wliicli ordinary care and attention, when bestowed by a competent 
architect, would detect and prevent, or detect in time to be remedied.^ If 
he fail to bestow such care and attention, and damages result to his 
employer, he loses his claim to compensation for so much, notwithstandincr 
the owner may have a remedy against his contractor. This is tru^ 
though the owner may have settled with the contractor in full after 
architect had refused to give his certificate, which the contract re'^ 
as a condition precedent to payment for the work.’* 

When the contractor, by the terms of the contract, agreed tc ''— - 
work himself, and made a mistake in the height of certain 
the floors, and it has been proved that the architect has dili^ 
tetuled the progress of the work, it was held that such a defect _ 
able to the architect under the circumstances of the case.® This , 
was reversed in the superior court, and the case was carried to 
of appeals and the decision stated sustained, but with dissenting 
The ground of reversal was upon the question of fact whether or not unt; 
architect was diligent in his attendance upon the building,and if he ‘^^had 
b(‘Btowed as much personal attention upon the building as was necessary, 
and that the variations mentioned were not caused by carelessness, negli- 
gencte, or inattention on his part/’ Considerable stress was put upon the 
fiwX that the contractor was by the terms of his contract ^^to lay out 
his own work/’ The majority of the appellate court agreed with the 
rt*fc‘nn% who had inquired into the case, that a mistake on the part of the 
builder by which windows in the front of the building were 2| inches 
higluu* than those in the rear, was not such an error as the architect was 
bound to discover in his n^gular superintendence of the progress of the work. 
Hc)wev(n% the rulcj laid down, that an architect is responsible for his failure 
to bestow such care and attention as shall detect and prevent material and 
important variations from his plans and specifications, remaiiis unques- 
tioiHHl.** It is the architect’s duty to discover and guard against all such 
(h‘f(‘eis as c^an he prevent(^d by the exercise of the ordinary skill and atten¬ 
tion of a person of his profession and in his relation.^ The nature and 
<^xi(‘nt of an architect’s duties has been held to be a matter of fact, and not 
of law, to be d(*tcnuiiKHl by the jury from the evidence of the case, guided 
by prop(U' instructions from the court.* 

On the saiiu^ ground, building inspectors who are required by a city ordi- 
nauee to insp(‘ct buildings in the course of their erection, and to see that 


' I'ctcr'-ou ®. Riiwf-'on, 2 Bosw. (N. Y.) 
2:M 1 ih:)7|. 

- I’ctiTwm V. Unwsoii, tmpra; accora, 
I'icrsnti r. Tyndall (Tox.). 28 H. W. Kcp. 

a P<'t(*rKC)ii V. llawson, supra. 

^ V. Hawson, J34 N. Y. 370; 

Shipman v. State, 43 Wis. 381, is another 


use that would have been in point but for 
le impc^dTient answers of the commis- 
iontTs. It was lost on account of the 

leadings. /t.t \ 

5 Gilman v, Stevens, 54 How. Pr. (N. Y.) 

6 ^igeant v. Scully, 20 Bradw. 437. 
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the buildings arc erected as provided by the ordinance, has bec^i held liable 
to persons damaged by the nonperformance of a duty imposed upon them to 
require the building to be properly constructed.^ 

240. Engineer and Contractor or Architect and Builder Jointly and 
Severally Liable.— If an architect is to oversee the erection of a house, 
and it is hadly built, being' defective in workmansliip an<i matcTials in 
consequence of the joint neglect or want of skill of tlie architecit and the 
contractor, an action will lie against either the architca^t alone or the con¬ 
tractor, or both, and the one sued may be ludd responsible for the entire 
detriment or injury occasioned. Nor can the one sued (daiin eontrihutiop. 
from the other, ho as to divide the loss <*qiui!Iy between thtun, the principle 
of the law being that it will not undertake to adjust the burdens of mis¬ 
conduct. Nor will the fact timt tln^ owner lias refused to pay a part of the 
moTiey due to the ctontractor because the house was !>adly built bar nuch a 
suit against the architect. It in md. a necessary ciuiHef|uonce that the archi¬ 
tect be responsible for evc*ry part of tlie neglect or misconduct of tlio con¬ 
tractor. He is respouHible only whim tiie iiegligiuicai cd the c‘cniira<ttor was 
Hutdi m to have Ihhui di8C!ovt*ra!de by tin* exercist* of rt*a«omihle care and 
skill oii th(‘part of the arcdiitect, and for tin* efT<*cis of !n‘gligt*iic!e beyond 
this nnawuire the*, contractor would la* answerable alone.* 

An arc;hite(tt is bound only to <,*xerc‘ise rc*aH«»nable c*are» and to uh«* reason- 
abb^ meaim of- ohst^rvation and det«‘c*tion in tin* siiiiervision of the building, 
and when In* ap|H*arH to have* done sen the mere fact tliat iiift*rior material 
has be(‘n used by the* contra(*tcu‘ in smin* instances, and that th«» pitimhing 
had ]H*en eareh^ssly done, does ncit 4*^tabliHh hh a matter of law that he has 
not fully ])erformeil tlie contract.^ Hi* in hound to exorcise, for the prcitcai- 
tioTi of thci employer, a. reasonable degree of skill and ean», am! will bi^ 
liabU* for any Ions or damag(* oecaHioned I)y a failure ao to <Io; yet an ag<*ni, 
ar(duto{*t, <>r (*ngine«*r cannot, he held responsihlo for unfore.m*en and un- 
exp(‘e.t(‘<l IoHS(*s or daiiiage out of the i>rdiiiary course huHinoHH or of 
natural (‘Vents, and not to ht* guard(*d against by rt*asonable tliligcncte and 
forosight.'* 

'Ihn* law {)n*HU!ricH that an ar(thifc»c,i or engineer has done IiIh duty, and 
iln^ burden of proving t-o the contrary in upon tin* einpl(iy«*r or persmi who 
all{^g(‘S tin* an‘hit(‘ct'H untitneHs or m*gligenee.'’ 

241. Owner Not Liable for Misconduct of His Architect. In gen(‘ral, no 
aeJion will li(* against the own(*r for misconduct of his archite(*t who huK 
b(*(‘n c*mployed mendy tf> prepan* plans and spe{‘ilications and to procure a 
builder to en*«*t the building. In a ca.n* when* an andiitecg, had mach* an 

* M<‘rritt v. MeNjilly (Mont.), UB Pac. mnhlf (lihnari v. Sti'^ens, 54 Ihmn Pr. 1C7 

Hep. 44. [IHTTj. 

* Newman Fowler, C7 N. J. Law 89 fS '' (Jaither t?. Myrk'k, 9 Mo. IIH; Lampley 

Vrooni) [1874]. t*. Scott, 24 Miss. 555; accord. Styles v. 

^ Hubert Aitkin, 5 N. Y. Bupp. 859. Tyler, 01 Coim. 452. 

^Johnson v. Martin, 11 La, Ann. 27; 
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estiiriate of tlie work and materials necessary, and had represented to the 
builder that they were correct, upon the strength of which the builder 
made a bid and entered into a contract, it was held he coxild not recover 
against the owner for the extra cost, the estimate having been greatly below 
the actual cost, that the amount of his recovery was limited to the contract 
price. To entitle the cjontraetor to recover more than the contract price 
three things must be made out: (1) that the architect was the owner^'s 
agcmt; (2) that the arcdiitecd was guilty of fraud or misrepresentation; 
(:i) that the owner knew of it and sanctioned it. If these facts were not 
shown, mul there had bcnui mistionduct on the part of the architect, the 
contractor’s remedy must be against 

A dictaim ap})arently to the (iontrary was expressed in a later American 
case, in whicdi an engineer regularly employed by a company in chai’ge of 
the (M>mpany’H works, under whoso direction and constant supervision the 
works wore performed, was d(*(dar(Hl a special agent of the company (not the 
agent of the contmctor) as to mt'asurements and calculations made by him 
and his assistaniB, and if they were not (jorrect, and extra and unnecessary 
work and expcmdiiure should result, the loss ought not to fall on the con- 
tra(d,c>r, but upon the (company. ^Phe facts of the cases differ materially. 
In the lattcu’ ttasc^ the* (U)nirae.i c‘xpr(‘ssly stahvs the engineer to be the engineer 
of the (u)iiipany, although by its Uuntis nothing could be done contrary to 
the stipulations of the (‘ontraet without the written consent of the com¬ 
pany; vtd, also by its terms tlu‘ (‘ontni(‘.tor was entitled to rely on the actual 
insirucaionHand dinHdhmsef tlu' engim^or within the scope of his authority.* 
Thiwi powers wotdd make him an agtmi; hut tlu‘ cases maybe distinguished 
furth(‘r in that in the foiauer c‘ase tlnunstimates were made and submitted 
to ihi) e.ontraetor btdon* tlu^ contract was madci, and the builder accepted 
them cm faith, while in the lattcn* the ostimates were a part of the con- 
irac't and necu'ssary \o its |HTf(uatuuice. 

A contracd.or who pewferms c‘xini work upon the assurance of an engineer 
of the fompatiy that it will he paid for or allowcnl by the company without the 
autlmriiy of tin- (‘ompanv <»r tlu^ recpiisihi fcumiality prescribed by his con¬ 
tract c'aiinot rc’covca* frcmi {‘OTUpany; he must look to the engiTieer for 
<‘(»mpensaticm if In* hm-ovcth at all, wiiie.h will depend upon what personal 
liahilil v th(‘ cnginpcr asHiunc'd in ordmung work.” '’Phere is, moreover, an 
elmmmt of m‘gHg«*mM‘ on pari of the builder in accepting the estimate 
of flm ar<‘iiitc'fl, and in not making an <‘stimate himsc‘lf or liaving it made 
hv tin* c*nixiin‘cr of own Kc*lc*cti<>u. Anotln^r case illustrates the element 
of ncglig(‘U{*,(^ more st.rikinglv, in whicdi a huibhu’ had agreed to sign a con- 
trac*t *h)'"cx<*<*utt^ for a definite sum certain works described in some rough 


* S<‘rivt)rr v. I’iihU, L. U. 1 (^om. Plcfis 
Cas. 7in [IKfidl. 

’ Seymour t). Long Dock Co., ~0 N. J. 


K<i. :iO'i r'860]. 

5 Woodrull ®. K. & P. Ry. Co.. 108 N. 
Y. 00 [1888]. 
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sketches and verbal explanations of an architect. The architect sub¬ 
sequently sent to the builder a contract to perform, for the sum previously 
agreed upon, the works delineated and described in certain plans and 
specifications thereto annexed, and which differed materially from the 
works described in the rough sketches and verbal explanations on which the 
builder had made his tender. Having signed the contract and proceeded 
with the work, it was held that he was not entitled to any relief, that the 
mistake under which he had signed the contract was due to his own negli¬ 
gence.' 

242. Engineer and Architect are Liable to their Employer and to Nobody 
Else. —An agent is liable to no one except his principal (his employer) 
for damage resulting from an omission or neglect of duty, or want of skill 
or attention, even though such omissions be with a malicious intent to in¬ 
jure a third person and have that effect.’ An architect or builder of a 
public work even is answerable only to his employer for any want of care or 
skill in the execution thereof. He is not liable to third persons for acci¬ 
dents or injuries which may occur after the completion of such work.® 

A manufacturer is liable only to the purchaser of his goods for defective 
materials and for want of skill and care in the construction of the article 
sold. A third party injured may not sue the manufacturer* unless the 
negligence is imminently dangerous to others, as when a druggist makes a 
mistake in labeling or compounding a medicine.^ 

A distinction has been made in law between a tort to a third person due 
to the omission of some act or obligation to the public, and the commission 
of some act amounting to a tort. When he omits to do some duty or obli¬ 
gation which he owes to his employer and which is a tort to a third person, 
he is not liable; but when he commits a tort which is an injury to any one, 
there is no reason why he should not be liable for his acts, as any one else. 
Therefore, when an architect having the general charge and superintendence 
of work adopted a certain method and means of construction and repair, 
and the plan was a bad one, or the supports were inadequate, and a disaster 
resulted which was attributable to misfeasance or negligence in a work 
which the architect undertook, and in which he failed to exercise the care 
and skill which the law imposed upon 1pm, he was held responsible not only 
to his employer, but to workmen who were injured in consequence.® 

When the superintendent of a plantation neglected and deliberately re¬ 
fused to keep a drain open on the premises of his employer, by reason of 
which neglect and refusal [omission] a neighbor’s lands were fiooded and great 

' Kimberly v. Dick, 41 L. J. Ch. 38 * Winterbottom v. Wright, 10 M. & W. 

[1871]. 109; Losee v. Clute, 51 N. Y. 494. 

® FelUis 'D, Swan, 62 Miss. 415 [1884]; ^ Thomas Winchester, 16 N. Y. 397. 

Downer -y. Davis, 19 Pick. 72. * Lottman v. Barnett, 62 Mo. 159; and 

2 Mayor Cunliff, 2 N. Y. 165. see Trustees v. Bradfield, 30 Ga. 1. 
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damage done, it was held that the superintendent was not liable to the 
neighbor, and no action could be maintained against him; ■ but when an 
engineer in the act of running a railway line through a Tillage drove a 
stake in one of its streets, over which a citizen fell and broke his leg it was 
held that the tort was the personal act of the engineer in running the line 
and in law it was the act of the company by whose authority and in whose 
service the work was done, and that the citizen had his election to seek his 
remedy against one party or against both parties jointly.’ 

243. Liability for Acts of Assistants. —The question frequently arises as 
to wiio is liable for the acts of assistants, sub-agents, or servants. It is a 
question of who (unployB or has the control of the person who commits the 
act. If an cmgiiieer selects an assistant on behalf of the company and 
with its authority, atid as an employee of the company, the assistant is an 
employee of the company, oven though he receives his instructions and is sub- 
joct to tho control of the engineer; but if the engineer has undertaken to 
do business or accomplish some task or undertaking for his employer, and 
he employs assistants on his own account to assist him in what he has un¬ 
dertaken, then the assistants are the representatives of the engineer only, 
and are responsible to him for their conduct, and the engineer is responsible 
to the company for the manner in wliicli tho work or business is done, 
whether by himself or his assistants. In tho latter case, the engineer is in 
a position of an imhqamdcmt contractor, at liberty to perform the under¬ 
taking by tiic agc‘n(U(»H of his own selection, and is responsible to his own 
principal for the duo execaition of the enterprise by the means he has 
solecded. 

The authority of the (mgin(‘er to employ assistants on account of the 
company is freapumtiy implied by the circumstances of the case, as when the 
chief c*nginc*er of a railroad company lias been employed ^^to survey and 
oBtahlish ” its line, it was held that ho was authorized to employ the neces¬ 
sary HuhordinateB aiml asKistants on boluilf of the company, and that they 
hcM^anu^ by smdi act of hiring the servants of the company/ 

It may be a matter of (uistom or ])recedonce. Thus if the engineeria 
conira(‘t of s(‘rviee do(»s not proliibit him from selecting or employing his 
asHisiantH, may show that it was the custom for engineers to hire their 
own assistants, in order to estahlisli tho relation of master and servant 
hetwe(*n the (jompany and his subordinates/ 

J Frlfus r Swan, G2 Mi415 ['1884]. Miss. 581; G-illis v. Duluth, etc., R. Co. 

“ (hxuh/vr i\ Western K. C. K. Co.. 87 (Minn.), 25 N. W. Rep. 603. 

N F. 525 ( 18 ^ 21 . '‘White v. San Antonio W. W. Co, 

® New ()i leans, et(t., H. Co. v. Reese, 01 (Tex.), 29 S. W. Rep. 252. 
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LIABILITY OF EXaiNEER OR ARCHITECT WHEN HIS FUNCTIONS ARE) 
JUDICIAL OR DISCRETIONARY. 


244. Not Liable for Many Acts or Omissions when His Functions Are 
Judicial.* —What has been said thus far in the preceding chapter of the 
liability of engineers or architects has been with reference to them strictly 
in their ^irofessional capacity or when employed as agents or servants. In 
other capacities and for many acts or omissions, they may be relieved en¬ 
tirely from responsibility. 

There are certain conditions and circumstances under which the law and 
the public good require that a man should be relieved from the consequences 
of his acts, within certain limits, and it happens that two of these conditions 
belong particularly to engineering and architectural practice. Either con¬ 
ditions may exist when he is a servant or employed professionally, so that 
what has been said in the early part of this chapter must be tempered and 
modified when such conditions exist. One of the conditions and circum¬ 
stances mentioned is that surrounding a Judge, in his Judicial capacity. 
To administer Justice with freedom and security a Judge must be free to 
discharge his functions after the dictates of his own conscience, unaffected 
by fears of prosecutions by persons who may have been dissatisfied with his 
decisions. This has always been the established law, that a Judge was 
shielded from all liability in the exercise of his Judicial duties so long as ho 
exercised them honestly. The Justice and necessity of such a rule cannot bo 
questioned, but this immunity from action is not confined to those only who 
sit as Judges in court. It extends for the protection of every officer who 
is called upon to exercise duties which are in their nature judicial, or which 
are to be performed according to the dictates of his Judgment.' f 

Such duties when exercised by other than Judges of the courts have been 
termed qiiasi-judicial or discretionary, but if they be Judicial in their nature, 
the officer may be said to act Judicially and he is exempt from liability for his 
own acts. What are Judicial powers has beeii defined as authority to hear and 
determine questions in which the rights of persons or propertv or the pro¬ 
priety of doing an act are the subject matters of an adjudication. Official 
actions which are the result of Judgment or discretion are Judicial acts.^ 


' Meechem’s Public Officers, § 588. 

^ Grider v. Tally, 77 Ala. 422; Meech* 

' * See Secs. 179, 180, supra. 


era’s Public Officers, § 588; Edwards -o. 
Ferguson, 73 Mo. 686 flbSl], many cases 

t See Secs. 172—180, 
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IMie fact that the person often or usually acts ministerially is immate¬ 
rial; he is equally extunpt from liability in those cases in which he acts 
ju(U(;ially.* The principle embraces the actions of arbitrators in their de¬ 
cisions upon the controversies submitted to them;" of jurors in their delib¬ 
erations and verdicts; of aldermen in determining who shall be given a 
contract for work.^ 

245. Attempts have been Made to Discriminate between Judges in Court 
and Judicial Officers.— An attempt/’ says Dillon in his Municipal Corpora¬ 
tions, has been madt^ in sonui cases to make a clistincbien between those 
oilic(‘rs wbosii duties lie outsi<lo the domain of courts—the so-called quasi- 
judicial oillc.m-s—and the judges of (U)urts, to the effect that while the latter 
arc exempt, tlu^ former may be made liable if their motives were corrupt or 
malicious/’* This disiiticlion howiwer he believes not to be well founded. 
If the ucdion is rmiWy judicial, tlu^ immunity which adheres to judicial action 
should applitni whether thc' of!ie,er sits upon the bench of a regular estab¬ 
lished court or not. If ihci a(‘.tion can bo maintained by the allegation of 
improper motives, no litigant would fail to allege them, and the public officer 
might h(^ (‘onstantly calhal upon to defend himself from actions brought 
with motives fully as malieiouH ns those which are alleged to have inspired 
liim. Public, pclicy ri*quir(^.s that all judicial action shall be exempt from 
(pi(^sti(»n in privatt* suits, and tin*, lH‘*5t e-onsidt'rcHl casc‘s so declare the rule/ 
Tlu^ n‘as(ms given apply with equal fore.i^ to all judicial action, to arbitrators," 
to (/uasi-judiciiii and te mcunlx'rs of a (‘-ominon council who have 

willfully'aiid cnrruptly refused lo ju^cf'pL ahiddeu-’s projmsal for doing certain 
pul)lic. work. It is said “to Ih* tin' wdl-sdl.ha] rule of law that no 
public*. of!it‘er is respcumiblj* in a civil suit for a judicial determination, how- 
cvc‘r (*rron(*ous or wrong it may be, or howc^.ven- imilicious even the motive 
whi(‘h prcHiuc.ed it.”" In anotlic*!* case* thc^ rule was said to extend to judges 
from the* lnglH*s! to thc‘ low(‘st; to jurors and to all public officers whatever 
name* th(*v h«‘ar in tin* exc’i’cisc" of judicial powen*.'' 

246. Engineer's or Architect’s Judicial Status.— Tt is a universal custom 
in <’onsimetitm ctmiraefs t.e (‘onstilutc: tlu*. (mgimau’or architect a referee, 
umpir<M>r arbitrator for tin* {ict.iTminallon ol ([ucistions in dis[)ute, oi of 
matters of facts n(‘(‘(‘Hsary to la* dct.('rmin(‘d in orde.r to complete the works 
or pay for thorn. In detfoanining smdi (luesiions the engineer or archi- 
ttH’.t ac.ts judicially. lie is in inuc.h the same position as a judge, and sliould 


eitfd hy Attorneys for Apellunts; ifoard of 
Rff/ffitn ifi ertftinfj nrhtmf iHiUUinyH, Wall 
V. Truinbiil). 10 Mioh. 22H; AuHesHOj', Si<‘b(! 
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1 M(‘ocla*iii‘.H Pnblir- < Hliorr.s, 
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K’aA UiviT (luh L. (5). r. Donnelly, 25 
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^ HoLTutt V. Digley. 6 Hmnpb. (1'(‘nn.) 
230; Baker®. State, 27 Irnl. 4s5; Chieker- 
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have the same protection. His judgment should be rendered free from the 
dictations of other judges; it should be a result of his own honest convic¬ 
tions and studied conclusions; he should act without fear of subsequent pen¬ 
alty, and should be exempt from annoying litigation before other tribunals 
on account of his decisions. Such is the established law. The engineer or 
architect need not be an arbitrator in the strictest sense, it is enough if he 
be in the position of an arbitrator; if he be a person by whose decisions two 
parties, having a difference, have agreed to be bound. If he undertakes to 
give a decision between two parties as to any matter, though he may not be 
an arbitrator in a strict sense of the word and is not bound to exercise all 
the judicial functions that an arbitrator would have to exercise, nevertheless 
he is not liable to an action for want of skill.^ 

In such cases it was found so difficult to discriminate between want of 
skill and negligence that it was later held that the engineer or architect, 
when acting judically as a referree, is not liable for want of care or negli¬ 
gence; that the parties having submitted questions for his determination and 
having agreed to be bound by his decisions, must abide by it.® It has been 
intimated by excellent authority that an arbitrator would not be liable to an 
action even for misconduct, and he sustained the proposition by the state¬ 
ment that he could find no case in which such an action had been brought.* 
Justice Brett, in regard to the referee being a professional man, said: '^I 
apprehend that the principle of law which forbids an action for want of skill 
or care against an arbitrator or a g^^a5^-arbitrator is just as applicable to a 
skilled or professional arbitrator as to one that is unskilled and unprofes¬ 
sional, and that the fact of its being his business makes no differ¬ 
ence. This case must occur constantly. It must constantly happen that 
parties are dissatisfied with the decision of an arbitrator or ^^^^^f^z-arbitrator, 
and yet we find, notwithstanding the facility with which speculative actions 
for negligence are brought on the slenderest grounds, that there is no pre¬ 
cedent for such an action for negligence, and I am not disposed to lay it 
down for the first time that such an action is maintainable/^ * 

No action can be brought by the contractor at law, against the engineer 
for not certifying, where the contractor's remuneration has been made, by 
his contract, contingent upon his obtaining the engineer’s certificate that the 
work bargained for has been executed, if the engineer was not a party to the 
contract, even though the engineer’s refusal to certify has been the result of 
fraud or even of collusion with his employers. The proper course for the 
contractor to adopt is to proceed against both the engineer and company; 
whether in a court of equity or at law he must include the company who 
contracted with him.® 


' Pappa u. Rose, L. R. 7 C. P. 32, 525. 

2 Tharsis S. & C. Co. u. Loftus, L. R. 8 
C. P. 1 [1872]. 

® Watson on Arbitration [3d ed.l, 112; 
Speck i). Phillips, 5 M. & W. 283. 


4 Tharsis Sulphur & Copper Co. v. 
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247. Engineer or Architect Must hTot Act Erandnlently —The miscon- 
net innst not amount to fraud or collusion with one of the parties against 
he interests of the other party. Por a later English case is authority for the 
tatement that an action of tort will lie by a contractor against an architect 
dio fraudulently and in collusion with the owner refuses to certify that he 
3 satisfied with the work done, whereby the contractor is unable to obtain 
►aymont for his work.^ No such action had previously been allowed, but an 
,ction had been allowed for maliciously inducing another to break a con- 
ract/ and the action was permitted on that precedent. An opinion has 
Iso been expressed that an action would lie against parties who fraudulently 
prevented the architect from giving his certificate.^ In the absence of fraud 
ir collusion, the contractor has no remedy against the engineer or archi- 
ect.*^ 

In a comparatively recent case, in which a contractor brought suit against 
m architect, an allegation that the contractor had signed the contract under 
he belief and expectation, as the architect knew, that he, the architect, 
vould use due care and skill in making his estimates, but that he did not 
ise due care and skill in ascertaining the quantities, and neglected and 
‘cfused to ascertain them in the manner provided, and had certified know- 
ngly and negligently for a much less sum than was the net balance payable 
,0 the contractor, was held not a sufficient allegation of fraud to sustain the 
iction. That the functions of the architect in ascertaining the amount due 
;he contractor wore not merely ministerial, but such as required the exercise 
)f professional judgment, opinion and skill, and that he therefore occupied 
he position of arbitrator against whom the action would not lie,no fraud or 
jollusion being charged." A further allegation that the architect refused to 
reconsider the ccu-tificjate and estimate and to allow the contractor to point 
)ut to him the errors in the bills of qantities, gave him no more rights to an 
iction against the architect." The judge said: I do not intend to hold that 
bo all intents and purposes the arcliitect is an arbitrator, hut I think the 
iuti(‘S are analogous to those of an arbitrator. His duties are matters of 
judgment requiring the exercise of opinion and discretion j and it appears to 
me that the andiitect in tliis case is an arbitrator to this extent, that he is from 
beginning to end to keep an eye on the work, in order to exercise a judg¬ 
ment in the matter.^^’ If fraud, collusion, or bad faith had been charged, 
the court expressed the opinion tlnit an action conld have been bad apinst 
the architect; and it seems one could have been maintained if the architect’s 


» Ludbrook BarrciU. 30 L. T. R 610 
1877], 866 also Byrne ?). Sisters of Ehza- 
clh 16 Vrooni ‘3l3; (niismti. Schipper, 51 
L J Law 1 (1888], AUy’s arguments. 

^ Lumleg V, Gye, 2 E. & B. 216. 

* Milner tj. Field. 5 Exch. 829; accord, 
Jatterby t). Vyse, 2 H. & 0. 42. 

- Clarke id. Watson, 18 C. B. (N. S.) 278 


118651 

^ Stevenson 'o. Watson, L. R. 4C. P. D. 
148 [1879]. 

‘ Stevenson ®. Watson, supra. 

' Pappa ® Rose. L. R. 7 C. P. 33. 525. 
The Tharsis Sulnur & Copper Co. v. 
Loftiis, 43 L. J. Rep. (C. P.) 6, and cases 
cited. 
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duties liad been merely ministerial.' Eussell, in bis Law of Awards, lays the 
game law down, and says: An action will not lie against an arbitrator for 
want of skill nor of negligence in making his award, nor for the like cause 
against an engineer or architect employed to determine matters as a quasi- 
arbitrator; ^ but an action will lie for fraudulently withholding his certificates, 
under which alone the contractor was entitled to payment, though no costs 
be prayed against the engineer.^^ ® 

When an engineer is made a co-defendant with his company, he is notin 
general bound to giye his reasons for making his award. An award may be 
a bar to such discovery in a suit in equity, but if fraud, corruption, or par¬ 
tiality be charged, they must support their plea by an answer showing them¬ 
selves to be impartial and not corrupt, for it would be inequitable to leave 
them at liberty to cover their own misbehavior by their own award. So if 
fraud and collusion are imputed, and the certificates are declared insuffi¬ 
cient, and certain items specified as evidence of the fraud, the engineer 
cannot protect himself, by his character of arbitrator, by denying the 
fraud in general; in his answer he should answer as to the particular items 
specified.® 

248. Engineer is Liable to His Employer, when He may Hot be Liable to 
Contractor.—A later Canadian case, after a careful review of the authorities, 
lays down the same law, but distinguishes between an action against the 
architect by a contractor and one by his employer. With the contractor 
there is no implied contract to exercise an ordinary degree of care and skill, 
while with the owner he is in the same position as any other professional or 
skilled person, and is responsible if he omits to perform his work with an 
ordinary and reasonable degree of skill and care, whether it be in the prep¬ 
aration of plans and specifications or in the doing of any other professional 
work for reward.^ In delivering the opinion, his lordship, the justice, said: 

am prepared to rule that you cannot recover any damages from the 
architect for any loss you have sustained in having a poor building without 
fraud. The only question that you can show is that he has not done the 
work for which he charged; that is all. The case is exactly the same as one 
in which there is an arbitrator. I have always thought the position of an 
arbitrator a most absurd one. He has powers given to him that are given to 
no other being in the world, and it results in hard feeling and litigation; 
but the parties, if they choose to enter into such a contract, must abide by 
it. Having put him in the position of sole arbitrator, they have to show, it 
they want to hold him liable, not that he had exercised a very poor judg. 
ment, or that he is unskillful, but that he has been dishonest and fraudu¬ 
lent. If you can show me he did not do the work for which he has charged, 
he cannot recover. If you show he did it negligently, I am afraid you have 

‘ Stevenson v. Watson, 48 L. J. (K. S.) * Russell Law of Awards 502. 

818 [1879], •‘Badgley «. Dickson, 13 Ont. App. 494 

^ Russell Law of Awards 497. [1887], 
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no action. The present case is, in my opinion, broadly distinguished from 
those relied upon by tiio contractor in support of his claim. The principle 
affirmed or established by those cases is, tliat it is not consistent with pub¬ 
lic policy that an action should lie against an arbitrator or ywasi-arbitrator 
whose functions are of a judicial nature, for negligence or want of skill ic 
the performance of his duty as such. The justice and expediency of such a 
rule is manifest. When two parties agree to be bound by the decision of a 
third party on a matter in dispute between them, or upon which a liability is 
to arise on the part of one of them, they take him, as it is said, for better or 
worse, and there is no impliisd obligation on his part to bring any particular 
amount of care and skill to the performance of the duty, if he undertakes 
it. All that is required of him is, that ho shall act honestly and faithfully 
to the bent of his jiuigment.” 

As a profoBsional engiiioor, '"ho was hound to exorcise ordinary care and 
skill, but when he the person who was to determine a dispute, he 

was a person filling a position which brought him within an. exception well 
known to the law of England, viz., that a person who is appointed, and is 
acting m an arbitrator to d(d;.errnin(^ a jnattor in difference between two or 
more ptu’Hoim, does not enitu* into an implied promise to bring to the perform¬ 
ance of the duty (UiiruHitHi to him a due and reasonable amount of skill and 
knowhuige. Tin* ({uestien in one of implied undertaking, and the law says 
then! is noiui KU(‘h.’’ * 

Tin! cane of Stevennon r. Watson, 4 (h P. I). 148, was an action of a con- 
traetor, under a building (!ontrae.t, against the architect of the building 
for not UHing dm* can* an«i skill in nn's-sin-ing rpiantibies and ascertaining 
th(! amount to In* paid liy the owners, and for negligently certifying for a 
nnmh 1c*sk sum than the baL'unu! due to the phiiniiff. The contract (to 
which fin* andiiii*i*i was nni a party) substantially provided that the con- 
traeiur and tin* <nvin*rH Hliould be bound to k^ave all questions or matters in 
disputf! whie.h might arise fluring the prognjHS of the works to the architect, 
whose dt*eiHionH would 1 h» final a,ml ])linling ii[)()u all parties, and that the 
(*on{nn‘tor Wfudd 1h* paid upon tin! (!(‘rtili(!at{! of the arcihitect. It was held 
that the areliit(‘et wa • md. liabl(‘,on tin* ground, as stated by Lord Coleridge, 
(k J., thal. it was within tdn* ant.hority of the (!aHe.s which decide "that where 
the (*X(*r<‘is(* of jmlgim*nt or opinion on tin! j)art of the third person is necessary 
])f‘tw<*<‘n two peivons, siieh u- a s<!ll(*r a,ml huyer, and in the opinion of the 
Rellcr that, judgment has been (!X(*r(!isc*(l wrongly, or impropeidy, or negli- 
g<*iiflv, or ignorant Iv, an a<!tion will not lie against the person in that posi* 
tiond’ It was j.oin!f‘d out, that t}n‘re. was no direct contract between the 
<‘ontraf*.for and the arehiteet, and .Iusti(!c Denman said that it appeared to 
iiim t.liat ihf* arehiteet di<l not, by undertaking the office of arbitrator, 
nndertaki* any duty amounting to mon! than that of honestly performing 
lii.s functiuns. 

Uh’ttt, J., in Papa t?. Kuse, L. K. 7 C. P. 40. 
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In all tlieso eases and others which miglit he cdted c4 a ^iriiihir iiiitore, it 
will be seen that the action was against the arbitrator, foiiiideil iijion the 
breach of a supposed implied undertaking to perform lik duty as i^ucdi with 
an ordinary degree of care and skilb and the action failetl b«‘(*aiisi‘ no such 
undertaking was implied by law, and tliero was no ecnifraet, t'Xprewd or 
implied, between the parties out of which iniy other duty or liability could 
arise. In this ease tlio act and cmniter-c’laim are !aisi*t| upon a distinct con¬ 
tract, by whitdi tlie architect was eniphn'ed mu i4kilh*d |irofri<«iomiI person 
to perform certain Kervica*s for n*waribfi!id he in my o|iiiiioiu aln^olved 

from the usual obligatioiiH attuidiing to such a contract bi^twecii bis employer 
and the builder. He may as arbitrator have deteniiiiie*! In'tweiui tlnuii a« to 
the performance of that tamtract, in a inaiiniu* which aHSiiiiieH that he hag 
properly performed his own duties.’ 

249. Engineer or Architect may Owe a Double Duty to His Employer, 
viz., as an Arbitrator and as a Professional Man,—-It is muiI to !«* an anomaly 
that while the phdntill c‘aiinot la* sued in his characti^id arbiirafor or //wiwi- 
arbitrator, he may yet he liable for a loss occai^ioiied by Iilh waiit of skill or 
want of care in another form of action, llie answer i-unply is timt he has 
entered into a contract vvhicdi makes him s«*. It would In* an eilriionlinitry 
result if we were ohligeil U> hold ilia! the lautlraet which I he owner makes 
with the arehitei!t for his <>wn proteotiun y iieuiriilized by or iiieon>-ii*!eiit 
with a provinion introdiu’ed into a «iitTi*reiit ticiweoii t lie owner and 

the builder f<u* the purpose rd preveiiiing or siutliiig diMpiit*'.'^ im hi*tw'een 
thoniHelves. Ah archit<‘C‘t he is in the .same po«jii.ii inaiiy olher profm-.sioiial 
•or skilled person, and whether it he in the pn-pantf iuji of plann ami ,^'pc‘c’ifl- 
cation, or the dcdng of luiy other prof<*i^.dMnal wa»rk for r«*war4. he in regpfm- 
aiblo if he omihs to do it with an (U’dinary deiu-i-e ef mie aiui 

(‘-as(* is authority fc»r the Htatcmimt lifat I he nwin-r ^^ai-ritire of hm* 
rights and privileges, and it is not clear why hv migiit iiof sifriliee bin cam- 
tract rightK as well. The artdiilec! is n^Hpoiisdm* t«» liiri ewii**r f**r fheihdect- 
ive and inferior manner in wlucli the wmrk had i*ef'ii dema itial llu* inferior 
mat(u-ial8employ(‘d. which was tiie of hi^ locjiiLomce and want of care 

and skill in the, |K‘rfornmnei* of ilm duty wdaeh he had inn-n tetainetl to (!(», 
and which In* had undert:iki*n tt> do.* 

ddie app]i(*ation of th«* rule peerns to have bet*n anticipated in n recent 
Illinois castn hut it was di.-tiiuily decided that he was hounfl only to eter- 
cise so much can^ and skill as he liad iHunid himself to Ifentow upon 
the work. That it was tiot a que.-tam to In* left the jiuignjimt and 
caprice of the jury to determim^ how^ miudi care ami ^kiil t<» he exer- 

* Badgley v. Dickinsoiq laOnturio App. hie tohi.H* nip’oyer fMf wfiiif of ».khl ornei':- 

494 [1887]. ^ ^ Hii-rnee in flu* peif« riuioiei* ef n judieial 

* Bad/^loy ®. Dickinson, IS nntario App. art. Hueli as an « sion.’itr t»f wnik, liy which 

494 [1887]. It is Bubinitte.d fliat this may hoih piU'lirH have iik^recd to he t«iiind. 

be true enough, but would he be reapiuihi- 
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(uslhI by an architect in superintending a building, but that the 3 ary should 
decide from the evidence introduced what were the duties undertaken by 
him in his contract of employment and required of him by the contract of 
construction.' It was therefore hold wrong to instruct the jury that a duty 
was imposed upon the architect to make a special inspection of the work to 
satisfy himself that the particular work for which the certificate was asked 
had been done properly and according to the plans and specifications before 
issuing his certificate, no such specific duty being imposed by the terms of 
the contract.* 

In a (‘as(i whore general averages were incurred in a ship’s voyage, and 
it hc‘(‘amo noccsnary to adjust the losses, and it was agreed to refer the mat- 
ivY to an average adjusUn*, it was held that the adjuster was not liable for 
want cuirt‘ in tins performance of his duties, as he was acting in the 
capacdty of an arbitrator botwcam the parties.^ 

249a. Engineer’s or Architect’s Knowledge Is the Employer’s Knowl¬ 
edge, -'Fo h(» (‘xcuHcd from n(*glig(‘nce under Judge Cooley’s definition there 
is unothor <luiy which an mnployia‘. owes to his employer, and that is a due 
ami iU'opcu* notic‘C‘ of those (iondiiioiiK and things which precaution and 
vigllaneo wonlti i)rt)mpt him give. Of all classes of employees there are 
ft*w on whom iliis duty is more incumbent than upon the engineer and 
andiiiiH’t. It is one of the cdntd functions of his ofilco. 

It dofs not, it HtMMns, matt(‘r how tlu^ engin(‘er obtains his information, 
if 1 h* eddains his knowledge whil(‘ lud.ing for his (uindoyer, and afterwards, 
whilo ariing furthetr, fails to (‘ommuni(ait(‘. it, the employiu* is as fully hound 
ns if the eoinmunicatam luul been made. The p()ss( 3 Hsion of knowledge, 
how<‘ver aefpfired, when aeting for the employer, is knowledge bo the prin- 
fipah" The agent’s obligation is just as strong to disclose knowledge when 
ihwiveil in a transmd.ion for his <nvn henefii as in a transaction for the 
!ir{irfit(d his employer. What binds ih(^ principal is the knowledge pos- 

>rtl by the agent wlum he comes to acd-s, and the principal is hound in 
i-airh ease whether it is eommunicaicMl or not, and without regard to the 
modo in whi«*h he a(‘quired it.* How(W(U-, it is usually hold tluib notice to 
n?i nio-nt Indore the agiunw In^giin or after it is terminated will not alfect 
t no omploy(‘i% and the notioa; Hhonhl he within the scope of his agency or 

oinphe niont.^' 

“ It is a noglo(‘i <vf in an muploycK^ not to giv(i notice to the proper 
nll’n'orH of his eonipanv of aiiv fact atTe(d,ing l.he pcudornauiea^ of the duties 
nf ilio eonipanv to tin* puhlio. ofunirring within t.he d(‘partmont undei his 
HOI*orvissoii.” * It. was so lield when a conductor failed to lopoit the 


» Virruiit r Srolly, 20 Bradwell (Ill. 

A|*!* . r.ir ! 

''Ilia!'iH A' <’ <’o. V. r.ofios. L K. H 
(• p, Tuh 1 |ls72|; and 00 lowa .141; 
2 iKlloii’h Munir. (!..r|>’nK, 217. )io0'. 

* I ftion Hank (‘amnbcll. 4 Hun 21)4. 


" Taag Tiic Tciin. Nall Bk., 9 Heisk. 

'• 1 Arncr. & Eng. Ency. Law 42l. ^ 
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incapacity of Ms engineman/ and when a track-repairer failed to advise his 
conapany of the condition of the road-bed. If he knows, or by the proper 
discharge of his duty should know, of certain defects, his knowledge, or 
that which he might have acquired, may be imputed to his employer, the 
railroad company.* 

The same rules, without doubt, would hold with regard to an engi¬ 
neer’s knowledge of the road and structures of a corporation. It has been 
held that a company was chargeable with knowledge and negligence for fail¬ 
ing to repair, when one of its employees, whose duty it was to observe the 
condition of its bridges, or keep them in repair, had actual or even implied 
notice of defects therein, or when, by the exercise of reasonable diligence, 
the employee would have known of them.® So it has been held that a 
notice to an engineer appointed by a company to supervise and direct work 
of an alteration in the structure, supposed by the builders to be an improve¬ 
ment, is a notice to the company.'* 

To impute knowledge to a corporation such as would imply a ratifica¬ 
tion or an assent to the acts, admissions, or declarations of an engineer in 
its employ requires something more than the knowledge of the engineer 
that the work was being done or that it had been done by his orders.® 

The status of an engineer or architect and his relations to his company 
or employer when he is on the witness stand deserves a passing notice. 
The engineer or architect enjoys no such privileges in court as his brother 
attorneys or physicians, though he be employed in a professional capacity. 
Communications between him and his employer are not, it seems, privileged. 
He may be required to testify in regard to matters and communications 
between himself and his employer, and may be required to produce letters 
he has written to his employer, even though they be of a private and con¬ 
fidential nature.® The same is held of a banker ^ and of clerks and servants 
in general.® ISTor is the architect or engineer regarded as a confidential 
agent of his employer so as to be liable for disclosures in regard to his em¬ 
ployer's intentions to build,® or where he is to build,*® if he has neither 
agreed nor been requested to keep such facts secret. It might be a ground 
for discharging him if he were a servant in the owner’s regular employ.* 


^ Davis V. Detroit & Mill. R. Co., supra. 

2 Porter -y. Hau. & St. J. R. Co., 71 Mo. 
66 [1879]. 

2 46 Iowa 109; semhle, Indiana B. SaW. 
Ry. C(>. V. Adamson (Ind.), 15 N. E. Rep. 

5 [1888]. 

Danville Bridge Co. v. Pomroy, 15 Pa. 
’St. 151 [1850]; and see O’Brien v Mayor 
(N. Y. App.). 35 ISr. E. Rep 323; and 
Halsey v. Hobbs (Ky.), 32 S. W. Rep. 415. 

® Many cases cited by counsel in Wood- 

* See Sec. 


ruff V. Rochester & P. R. Co., 108 Y. 
39; Wolf 1 ). Des Moines & Ft. I). R. Co., 
64 Iowa 380; Renton v. Momiier. 77 Cal. 
449. 

* Page V. Ward, W. N. 1869-51. 

Lloyd V. Freshfield, 2 C. & P. 325. 

® 19 Anier. & Eng. Ency. Law 155-156. 
® Havens n. Donahue (Cal.), 43 Pac. Rep. 
962. 

Green v. Brooks (Cal.), 22 Pac. Rep. 
849; but see Wills n. Abbey, 27 Tex. 202 
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3L.TAIRLITY OF KKGINKKK OU AKCIIITKCT WHEN A PUBLIC OFFICER. 

260. Position of a Public Officer.—Another capacity in which one is 
cxiHiipt from liability for ilie want of care (?) and skill is that of a public 
oOlftu*. What has been said of juditdal or discretionary duties in general 
{^‘^)^^lieH ecjually public*, cdri(‘ers wh(‘n their duties are judicial or discire- 
tioiinrv, !»ut tiierc* arc* furihm* consicUM-aiions in th(‘ case of public ohlcers not 
prc*'Hcnt in the c*inploynH*nt of the privates individual. If public, ottlcjers were 
lialile forties want of skill and capacity^ or were likchy to b(M;alled upon tonu‘et 
ob! ipitioiiH whicdi tln^y aHHunu^ on bc^Imlf of and for, thc^ bemedit of the public, 
it in safe* to say that the* full ranknof onica^-HC'ckcu’H would be greatly rediKual. 
All onit*«*r who has Ihmui c*lcct(al to his position, and who must undertake 
< 5 Vfry tank pr<*H<*ntc*d within the H(*ope of liis dutic^s, and who has no ehoieo 
2 iS to wlu*thc*r lu* will acU. or d<‘c‘lin(^ to act,and who must server whoovc'r (*.alls 
HI HOI him, is in adifTtuamt position from a, servant or profc^ssional man who 
Holiidfs cmiployniont, and can serve or not, as h<* will, d'he former is not 
Hiibjort tu all aofion at law by an imlividual urd(*.sH hc^ has failed to pcu'form 
soriH* duty whioh he* owes speeially to that individual.^ 

"riu* irn*-ponsibilily of public oflieers is oft<*n a-sourccMif aggravation to 
ih private person, who may be n*qnin*d to stand outsifb^ of an iron partition 
:tiMl pay bii taxes, or scuttle* damage's, whiles ilu^ eoiinty tr(*aHur(*r‘ or city 
iOj.«j'iiierr ^ within the caige nmilingly tc'lls him he i.s “ vvvy sorry, but that he 
be!]) It. for mi lak»*H will liappen.” No doubt b(*tt.(*r sc'rviec^ would 1)0 
ha*I if publie ofhejM'H were rc'sponsibh* to individuals for theur miHe,ondu(‘t 
aai*! iiieapaeih in otliec. where* HU(‘h individual lias HutT(‘r<*d in (*onH(*(|U(*nce 
illt*renf ; but. publie pf»!iey sec'ius b» requiia* that th(*y should bc^ (^xc*mpi from 
c*ivi! aetiuii, and that they In* lialde only through public proHec'ui.ioii."' 

<H1ieris .'n'line in a jmlieial eapaeity arc* exc'iiipt from liability for their 
a*”! * 11ir\ are Hot liable bu* injuri(‘s to p(*r.a)ns wh(*n tin*aet is purc'ly min¬ 

is! I *: ial if tiie) a(‘t within t lH‘ir aut liority and it is done* with due c*a,r<‘. IIow- 
(*v«T. I'ic prneral exnuption <d’ an otlie<‘r from liabilit.y for negligcmec*, want 
< b’ ' kdi or I'lrf, holds only when tin* olbec*!’ is acting in a govi'rnnu'iital or 
ptiliiioil rapieii / and there are many (‘ases whieh detiv the* (‘XC'mptbm alto- 

» S*:ifr . Hani In I. C.S.'I ^ IS) Anier, A I*ai'»'. Kii(*y Law 4H!P 

' S>, r. liaurr, U Kans. ll'M 'MS) Aincr. A i'aig. I'Jne.y. Law‘1S4, cdseB 

riU'd. 

\ i^et' Hvc.h. 244 - 249 , supra. 
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gether, except when the act complained of is a judicial act or one involving ' 

the discretion of the ofidcer.^ | 

251. County Officers and their Liability.—County officers are frequently j 

held not liable in civil actions for injuries sustained and caused by the neg- ^ 

lect, want of care, or lack of skill of the officer.- It has been held that the 
judges and justices of a county court were not liable for injuries to a traveler 
from the falling of a bridge constituting a part of the public highway and 
under the control of the court, even if they were guilty of gross negligence ^ 

in failing to repair the bridge or give proper notice of its condition." In 
England no action lies against the county surveyor for damages resulting 
from the want of repair to a county bridge," and a county treasurer in levy¬ 
ing taxes has been held not liable for his failure to properly distribute the 
taxes between the real property of a mortgagor and the personal property of - 
the mortgagee.'^ j * 

262. County and Municipal Officers Compared.—The liability of a munici¬ 
pal officer as distinguished from that of a county officer, has been based upon 
the distinction between municipal corporation and county organizations, 
described as follows: Counties are local subdivisions of a state, created by I 

the sovereign power of the state of its own sovereign will, without the par¬ 
ticular solicitation, consent, or concurrent action of the people who inhabit 
them. The former organization is asked former at least assented to, by the 
people it embraces; the latter is superimposed by a sovereign and paramount 
authority. A municipal corporation proper is created mainly for the inter¬ 
est, advantage, and convenience of the special locality and its people. A ' 

county organization is created almost exclusively with a view to the policy of 
the state at large for purposes of political organization, and civil adminis¬ 
tration in matters of finance, of education, of provisions for the poor, of mili¬ 
tary organization, of the means of travel and transport, and especially for the ^ 

general administration of justice. With scarcely an exception, all the 
powers and functions of the county organizations have a direct and exclu¬ 
sive reference to the general policy of the state, and are in fact but a branch 
of the general administration of that policy.^^ ^ According to the principles 
of the common law, an action for indemnity cannot be maintained against 
the county court or against the judges individually for personal liability. 

253. Liability of a Public Officer for the Acts of His Assistants.—Pub* i 

lie officers of the government are not liable for acts of assistants and sub¬ 
ordinates. Persons acting in the capacity of public agents, engaged in the 
public service and acting solely for the public benefit, although not strictly 
filling the character of officers or agents of the government, are also exempt 
from liability. Thus it has been held that overseers of highways intrusted 

’ 19 Amer. & Eng. Ency. Law 484. ^ State v. Harris, 89 Ind. 363. 

® Wheatley v. Mercer, 9 Bush (Ky.), 704 ® Commissioners of Ham. Co. v. Mighels, 

[1873]. 7 Ohio St. 109; Wheatley v. Mercer, 9 

* M’Kinnon v. Penson, 8 Exch. 319 Bush (Ky.) 704. 

[1853] ^ ^ 
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with the supervision of higliways, discharging the duties gratuitously and 
beiiig personally guilty of no negligence, are not responsible for an injury 
sustained by an individual through the negligence of v^^orkmen employed 
under them.* Trustees and commissioners acting gratuitously for the bene¬ 
fit of the public aind intrusted with the conduct of public works are not 
liable for an injury occasioned by the negligence or unskillfulness of work¬ 
men and contnuitoi lu^cesBarily employed by them in the execution of the 
work/ 

In keeping with this policy, a surveyor of highways elected by the town 
as a public and not a municipal otlujer, has been held liable in damages for 
his wrongful iicAs only wluui tlu^y are wanton, malicious, or improper acts in 
making or repairing highways in his district;" a superintendent of streets 
in a city has been held liable for damages resulting from his negligence or 
unskillfuliu'ss in repairing a sewer, notwithstanding his official capacity; ^ 
and a Iniilding inspector for nonperformance of his duties, which required 
him to inspec't the Iniihiings amt sec that they were erected as provided by 
ordinance/ A (daunt* in a contract for the construction of a sewer which 
guarantees th<^ .stnH*t superintendent and his sureties immunity from lia¬ 
bility dot‘.s not nmdiu* tht* contract void, as it could not affect persons injured 
by the acdH (*f the siqMudntmnhmt/ 

254. State Employees Held Liable for Negligence.—A superintendent of 
rt'pairn of thestati* eanal.s has bt*(ui hedd ptn-sonally liable for damages sus¬ 
tained hy an individual through (.h<‘ m‘gligime,c of workman making repairs. 
To liave an atiion for his failurt* to mak(^ nq)airs, it must be shown, however, 
that it was the Kup(udntend(‘n/.s duty to make repairs, that he had funds to 
mak(‘ tlnun with, and that he wan the* (dluan* to make them; but negligence 
and miHmanagonnent aloms iH‘(Mi In* shown for misconduct in making repairs." 
'Fhe Hame has Inam Indd of an oOicer who was charged with the duty of keep¬ 
ing a Htr(‘t*t in n*pair/ So, too, whim tlu^ state canal board lot the repairs 
of the .4af(‘ c’anab by ctmtraid, to a (smirasd.or invi^stod with the powers of a 
mm jndiidal offieer, tin* latbn- was hidd liable to one who sustained special 
damage from a negh* A. to do his duty and fix a lock-gate that was defective 
ant! out <»r rojiair." So if a contra(d,or has heum employed by a board of 
hralth lo do a jKirticnlar aot, and does it negligently, ho may be held liable 
f(*r tlu‘ (‘oiiSiMpH*m*es. 


1 Mwvhv.m «»u (nWrvi-H, g 594; 

H'*.hi|jiy t'. St liroiiurd, II (Nun. li. (N. 

S ) 19 * " 

’ r Smitli. C Iliiitc Ibb; Hnrr.s r 

li.kr!. J MaiilfiV S ii7. SmtcMJ r (’laik<% (> 
'ruufC. in. H'» lai.'iv II Si. Hupr>i. 

a K AV r, AU.ii hn, IM N. H. CCC, lilg 

115 . (I B n'i-si 

* lioitrr i\ A''hwiirtli (('al.), 99 Pac. Rf'p. 
9‘JC 

^ AfiTiilt r. .McNally (Mont.), 90 Pac. 
Hep. 44. 


® Uaucr I). Low() (Cal.), 107 Cal. 229, 
40 Pac. K(‘i). 997 (18951. 

’’ Slu'i)hcr(l v. Linc'olii, 17 Wend. (N. Y.) 
250. 

v. Whitney. 94 N. Y. 302; Rec¬ 
tor a. Pi<‘rc(‘, 9 Tlioinp. «Sc C. (N. Y.) 4l6; 
(Ilid (I hridtje, Peoi)lc v. Adsir, 2 Jlill (N. Y.) 
019; cuftr/cited, 19 Arncr. & Eng. Ency. 
Law 195. 

Ko))ins()n v. Chamberlain. 34 N. Y. 389. 
Arlhy v. Coleman, 8 E. & B. 1092 
L1H57J. 
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255. Public Officers and tbcir Liability upon Contracts Executed for the 
State.— -When a man acting in the capacity of ii public titlicer makes contracts 
or signs obligations, there is a strong pn^siimptioii of law that he does not 
intend to bind himself personally, nor that the eoiitractor looks to him indi¬ 
vidually to be responsible. The goveriiiiieiit can act only tliroiigli its ciflkers 
and agents, and if they were held persoiiallv lialde on the oldigatioiw they 
assume for the government, it might he dillicailt to secure tin* services of 
capable and responsible men. Fiiblic policy «ieriiiinds that they be exempt 
from liability.* 

A public officer must disclose the fact that he iwts ;ta an officer or iigeiit, 
for if it be not known the otlier party Im will find liinimdf hound. Wliiit 
was said of agents under parlies, iu cdiiipter on C*oiitracts, will hold for 
public officers,^* Where officers of a public or niiiiihipal rorporatioii ai*tiiig 
officially enter into a cimtruct luifltu* an iniiociuit iniHtHke of law, in wliicli 
the other contracting party ec|ually participairs, with rqiial opporliiiiitiei <i! 
knowledge, neither party at t!it» time lookiiig in pci^oiial liahililj, tliti of!!-. 
cers are not personally liable ; and the Fame riilc iipplieF to the offircr« of a 
public body whicih is not a cau'ponilion, Fiudi its a selitHiI di-ntrict.* 

If a person sign his own name to a note ftillmveil with “for tlit! select¬ 
men/** he will he liable personally upon the o!»Iigat*o!iF 

An Plnglish ease* hIiowk how stnuig this presiiinpiioii is wiili Kuine Jiif- 
tices. It was Indd that a public oflicer i,s nof ri.*sptiiisible im aiiv etmfraet he 
makes in that capacutVi and wliiUievf*! hit. r«eitnirf or agrrrmrnt ih camnrrted 
with the subject fairly within the geope of his aiitleirify, if shall ht! infeiidcd 
to be madet odhually and in his piibla* ehanuier, tiiilev'-., the c‘cmlrary appeiii'H 
by an absolutes and iui(|iiiilified agreement lu b«* pei-Hoiially !ia!>he It was so 
held whem a contraiior had d«me t‘xtra wick to |iie-^*‘rve a piildic- woi k nut 
embraced in his eoiifraet, upoii tlie aH^uranee af u rail wav camuiiisdoiier 
having ehargcj of the woik, that la* would pay him; and aflerwartis on 
application to him for pay, he said he wruild m^c flic eiigii<i*er in cdiurge and 
have the amount put in the «‘.^timat«‘>, to Ih* paid ffc bv tlip gi»vernmi*iif ; it 
was ludd that tint eoiuniissio!H»r wan md |>er>oiiaJv hulde, the unitnint iie\i'r 
haviJig beim paid. Tin* <‘nnrt whs divided, one .dde liolding thaf in ea o of 
contracts with public agents tin* pr<‘Munp!ion wa» ihat the piiblie faith of 
the governm<*nt was r(‘li«*d upcm, and that the c*onimissi(mc*r in orderinc lii** 
work a(dH*d within the Hc‘ope of his authority as a railway c*omnHsHi<mei ain! 
did not iiumr any pc'rsonal re.'ptnihdbiliiy ; and the oilier >iib* that the eon 
trae.t was v(‘rbal, and ii shouhi liave b(‘c*n k*ff to a jurv an to ’windher tin*, 
comniissioin'r p<‘rsonalIy eontrac‘ted and agreed to pay for the work.^' 


1 Mooclnan on Public Ofllccrfi. siK} " Aii.|nv«*r r. (trafton. 7 N H. CUH. 

’Nichols r. Moody, 22 Barb. |X. V.) ^Suiuiht c. Chandler, 2 Fughley & B. 

hr (N. B.llTo. 

^Humphrey v, Jones, 71 Mo. 62 (IHTfi]. 
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As stated under the subject of Law of Contracts, if the work is done under 
a public statute or by virtue of a public act, and the contractor has equal 
means of knowledge as to the officer's authority, the officer acting in good 
faith will not be responsible if he has exceeded his authority. Individuals 
as well as courts are presumed to know and must ascertain the extent of the 
authority of public agents/ 

256. Officer or Employee is Responsible for His Raise Representations.— 

If the engineer or architect make false or fraudulent representations in re¬ 
spect to matters or work upon which he is engaged, he will be liable to 
parties who are misled by such representations, and suffer in consequence 
thereof whether the engineer be acting in the capacity of a professional 
engineer* or a public officer/ It was so held when an architect ordered 
stones to complete a church the erection of which he was superintending. 
To get them, he represented or pretended that he was authorized to order 
the stones, and he was required to pay for them, notwithstanding the fact 
that they were used in the church edifice. Whether he made the represen¬ 
tations with intent to deceive, or knowing he had no authority, or under the 
honajide belief that he had authority, in any case he was held liable.'* 

257. Engineer's and Architect's Liability when Holding Office of Public 
Trust. —In the capacity of county surveyors, state or city engineers, city or 
government architects and commissioners, their relations to their work and 
to their patrons are different from those of a professional engineer or agent. 
When acting judicially or exercising discretionary powers, the public officer 
should be afforded the same protection as any other person, and he is so 
protected.^ Even when his duties are purely ministerial, the requirements 
of a public officer are not so exacting as are those of a professional man. 
While the latter is responsible for an ordinary amount of skill and capa¬ 
city for the work he solicits, the former, being elected or appointed, is not 
hold upon an implied undertaking that he does possess a certain amount of 
skill and that he will exorcise it. If it were required that such officer, 
elected or appointed, should be competent and that the incumbent should 
possess the requisite skill, many public offices would ''go a begging, and the 
government service might be seriously crippled." Public policy is said to 
recommend that they should be exempt. 

258. A City Engineer's Liability for Mistakes.—One of the most 
interesting and instructive cases reported in the books was one of a 
])ractical surveyor and city engineer who surveyed a lot for the owner at 

hitter's request, and made a mistake so that the owner's building 
was (‘rechnl 2.2 feet upon his neighbor's lot. It was shown that the de¬ 
fendant was a surveyor and civil engineer, and that by ordinance of the city 


^ 19 Amer. & Eng Ency. Law 500-501. 
^iiandell Trimer, 18 C. B. 786 [1856]. 
^Culver 'D. Avery, 7 Wend. (N. Y.) 380 ; 
Newman u. Sylvester, 42 lud. 106. 


^Randell v. Trimen, 18 C. B. 786 [1856]. 
^East River Gas Light Co. v. Donnelly, 
25 Hun 614; 19 Amer. & Eng. Ency. Law 
484 
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the city engineer was required to make surveys of lots within the city limits 
for private individuals when rc*queBted. The ortlinanee fixed the amount 
of fees he should receivii from persmiK for whom the survey was made. 1110 
surveyor introduced twidence tending to show that he used du«^ care and 
exercised a reasonable degree of skill in making the survey, and in fixing 
the boundaries to the lot, and that he believed tlie survey to be eornad at 
the time it was made. 

The case was tricnl before a jury, and the judge wm requcRttHl hut re¬ 
fused to charge: ''That if the jury believed from the evidence that the 
defendant as city engineer or survcwc^r tweti due care and exercised r rea¬ 
sonable amount of skill in locating till* boiiiidiiry line t(» plaiiitilTH lot, the 
latter was not entitlt*d to n*cover against the tlidiuitliiiit Furvcyor, idthmigh 
the boundary liiH‘8 w’cre incorrecdly estublislied.” The Jury foiiml fur thii 
plaintijQ:, and the surveyor excepteil and iiioveil for a new Iriiil. 

In delivering its opinion the liiglier c«*iirt saitl : ** An ordinanct* cd the 
city required the city engineer to siirvi*}* am! mark IIh‘ bfuindarieH uf lots 
within the city when called npmi k«» tu do by privaft» iiidividualH, iiml pre¬ 
scribed Ids fees tlierehm Ho batl no diseretam to rid’iise when 

called upon to peudonn nuch s<*rvice>j, bii! tliin ifil not emihtitiitf him an 
agent of the city for that purpose. XeitInT the eify not any private perscui 
was bound by tlui surveys he niiglit make wlitui acting at ilie n^quesl of m\ 
individual. His report would not !i»* euiieiu'^Ae as to the boiimlarif*-^-; of the 
lot. His C(u*ti{ii‘at.(^ could not hi* given in uh settling the boiimlarv. 

He did not do it for the* city. When tlm t^orporaJion inakeH piibiie improve¬ 
ments and luMicis urnhu' its diriaiimi, then be is its agofU, am! his net is 
the act of the city, and if anv person damaged thereby if, and in»t In*, is 
liable/’, • ' 

Whether lie mdcal as city enginern* or as a profesKiufial surveyor, in* %va» 
not bound to tlu^ excuahse of more than reaomafdi* care iiitd skill. If he dif! 
the work in tin* forimu’ eapaeity, he was liable for negiigeiice or fraud oiilv; 
if in the lattm*, then In* would not only be liable for ne^ibgimce or fraud, but 
for want of skill. In neither (‘upacity does he insure the eorrectiies-; of Ids 
work. The law exacds that of no man. A man exereising the funetions of 
an office must disidiargi* Ids dutif*s earefuby, dibgentiy. ami hone.gy, and if 
ho does so, h(^ will not lie liabh* for liaimiges; but when n man holds hiniKeif 
out to tln^ public as a prof<‘ssional man he engagen to do inf>n*. lb* thereby 
agrees with tliose wdio (unploy him to do the work, r^of onlv carefnllv, dili¬ 
gently, and ]ion(‘stly, but skillfully. Ab.o/mtf* eorrectneris is mu tube the 
test of the amount of skill the law rtMjinrrs. A reaHunabie amount of hkill 
is all he is bound to bring to the disebarge of his diitms. Upon the tidal of 
the case,the inanncm in wldeh tin* survey was made wu.^ a material quixstion, 
and it'Was a question to be determined liy the jury, din*}' were to deter- 

^McCarthy d. Bauer, 3 Kaim. 237 [1B05J; i^mb'e Sievew v. Ban Francmeo (Ciib). 47 

Pac. Rep. 687. ^ o 
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mine the arnouni of care and skill lio did exercise in performing the work 
blit the court wan to determine what amount would absolve him from Habib 
ity in case he made a mistake. ''Phere having been testimony on both sides 
as to the manner in which the work was done, it was necessary that the jury 
be informed of tln^ rule of the law in order to arrive at a correct conclusion.^ 
259. Commissioners of Public Works and Their Liability.—Commissioners 
appointed or employetl for a special and single object, in whose employment 
there is iio enduring elenn^nt, nor designed to be, and whose duties, when 
completed (altlnmgh years may he reijuirial for their performance), termi- 
natt! tlie employment, are not offu^ers in the sense in which that term is used 
in the constitution of the Hiatt) of Illinois.^ Chirks of commissioners intrusted 
with the conduet of public works, are not liable in damages for an injury 
otTiiaitmed hy the negligence of artificers employed under their authority.* 
A public officer has been dc»8crihed m one who occupies an office that is 
parcel of the administration of the goverment, civil or military, or is 
itself created direcdly by tlio law-making power. The chief engineer of 
a quasi public corporation, like a railroad company, is not a public 
oflhau*/ 

259a. Situation of Engineer or Architect in Injunction and Mandamus 
Proceedings —Liability for Contempt.—A trying position in which an ongi- 
iiei'i i« HoimdinH*s phu'.ed, ami cue in which wmu* knowhalgt^ of law will assist 
him, is when* proceedings at law are t lin*at(m(‘(i, or an injunction is sought, 
when by prompt and deelHive a<*tion or by shrewd and skillful application 
of ilia legal kuowb'dge, he may <uitwit tin', prosec'utor and a(u*.omplish the 
ohjec’t whicdi others seek to pri*vent. A Htnu‘ture omuj erect(i(l, an (*quity 
jiulge will seldom de(!ree its renn»val or d(istruetion. Htnud.un^s once oroeded, 
or w!io«t» thdinife halation, ehurueter, and purposcss liave not been made 
known, or proposed works whic’h cannot In* proviul miisanccis, because 
Ihtdr purptwe and cliaraeter is unknown, are (uunparatividy safci from being 
enjoined. riidi*r the protec*ti«tn of these and otlnu* Hufeguards the legal 
engineer is fn*t|uently ahh* to deft^at opposition to the jdaaisof his em])l()yer.'^ 
Ilf*we\er. tie* fart liiat an allegiei unlawful Htnud.ure was comphited ])eTuling 
an aetioh to eiijnifi its reiiHfrurfitm and maintenance do(iH not alleet the 
right (if tie* euiirt to iuijoiii its maintenanc'e.® 

1 n jiifit t loiis Hono'liineH issm* ih;it, may hi* (*vad(‘d on tecdinicalitiiNS, the 
re(*ngiiiiion and prompt advantagi* of whii‘h may hc^ taken by an engineer 

5 M*s':i!ihv r. Buma . r.KiuiH eCBIlHCf)], The ('iwh of OiokinHoii Th<^ Ih'ople, 

^ \\ r Imaiqijr, iUl btwn MI; etc., 17 Ill. ItU; fi/id U’Ih* Piioph; t). Kidg- 
A!r» rii r Phil id* Ipnia, 41 Pji, 8f IBS Iry ft it/., 21 III 6r^, ^i.rp/mn^d. 

L' DiJmii'h Munir ‘j:i7 » Hali f'. Smilln e Bing. 1*7(1 118241. 

mdf, Hhlh iUM, r. A«!*ii'«»n, IH N. ^ Kliuson r. (hdrinan, HG N. C. 227(1882]. 

H. UOC). ai'i. NitvwvAr Wiieht 2 A Im MO Ainrr. & Eng. Kncy. Law H22--7, 
(MaMH.i im, C'hift}’M%.ntrarf^ |Ulh Ainrr. ® Holmes r. (hilhoun County (Iowa), 66 
€«i. ], p. .ViiH. Slnsy’H Aernry 22S, N. W. Hep. 145. 
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versed in law. If the injunction cannot be defeated or avoided, then it 
becomes his duty to employ other tactics. Whether he assumes to nego¬ 
tiate, to fight, or to beg, he should know what attitude to take% on what 
ground to stand, and how to maintain it. These questions and cjiiieg may 
properly belong to other officials of the company to determiiie, but frequently 
the engineer is the only representative preseiit upon the works. Large! cor¬ 
porations whose works extend over a large territory, who of!if‘es and officers 
may be many hundred miles from the arena of trouble, cannot deciflo such 
difficulties with the clearness and understanding of the engineer. They 
have to learn from him the whole story, the condition of the work, tlio 
injury consequent to delay, and then decide on as littlo kiiowkilge perhaps 
as he should possess, if qualified in the principles of engiiieeriiig juris¬ 
prudence. ' 

The subject of injunctions ami mandamus is too deep to iniclertake to 
present even in the briefest manner, and the reacliu' must he eontinit with a 
passing notice of the subject. A fair nnderstaiidiiig of what precedes, and 
some collateral reading upon the law of real estate, incdiiclitig adverse pos¬ 
session, easements, prescription, and the law of torts will put iiii engineer or 
architect in the pos8t‘8Hion of knowledge, that will eertaiiilv grealiv liShisi him 
in the preservation of his employer's proper!}’, niid in currying out his 
schemes and projecds in spite of opposititm and cr>mji<»titiiin. 

Notice of the injunction or order must he brought tc» the knowledge of 
the party enjoined.* It does not matter how the information was acquired, 
if he knows an injunctioti has issued and what it ccmfaiiis, lie must answiw 
for any violation of it as if the writ liad hei*n regnbiiiy served upmi him by 
an officer of the court.* Ilis knowledge muKt lie positive and something 
more than hcresay, and some cus(»h hohl that there niitst he a personid Ht*r- 
vico of the order liefore one can he cliargi‘d with conienipt for not ohryjiig 
it'" A copy of an injumdion left at a piu>*oii'H regidom-e * m a notice to liiiii, 
and a 8(n*vice on a (iompany at its oOice is om* to itn directors/ and a Kervi<‘e 
on the mayor of aediy has been held a notic*e to all tlieoflit'ers and iiieiiilicrH 
of the city government who know about it/ ineliidiiig agioitsaml empiojcc;.'/ 
If ofrujers of a (‘ornpany c.onc(*al themselves to avoid service, a i4i*r\lec iipim 
one who acts as tlndr attorney will, it whuuk, 1k‘ Huiliciciit/ ft has liecn held 
that a notice could lie sent by telegraph, if it Hlated elearly and phiiniy 
what the party must ndrain from doing.* 

An injiimddon issued })y a (*ourt of (‘ompetemf juri.*^dicti<i!i niiinf hi* faiilv 
and honestly obeyed it cannot he (*vaded by suht«*rfugi*s or trick,If the 

^ 10 Ainer. A. Knir Eik'v Enw 1011. 

^ M<!(’au]ey v. Palmer. 40 Hun (N. Y.) 

8R; Bunfofd v. SSunford, 40 Umi fN. Y ) 

540. 

^ Morris v. Bradford, 10 (Ja. 027. 

* Brown tJ Pace, etc., li. Co., r> Blatehf. 

(TJ. B ) 525. 

* People Sturlevaiit, 9 N. Y. 263. 
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CJuldeii (Pit* Mill. C*o, T. Yuha Co. 
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court has not jurisdiction, then one who disobeys it will not be punished for 
contempt.^ If the court has not authority in the sense of being in excess of 
its powers as limited by the constitution or defined by law, then one is not 
subject to contempt for disobeying it.® The erection of a bridge under a 
special act of Congress in disobedience to an injunction was held not a con¬ 
tempt.® Ignoring an injunction to prevent the infringment of a patent which 
is declared invalid on appeal has been held not contempt."* If the order of 
the court is merely erroneous, some courts hold it must be obeyed, or the one 
who violates it may be punished.® 

If the law plainly requires a public ofiicer to perform a duty and he is 
not exceeding or abusing his powers, but is acting fairly within them, he 
should discharge his duty as prescribed by law, although a court issues a 
writ restraining him from its performance.® 

The fact that a party who has disobeyed an order of the court did so 
under the belief or under advice that the order did not forbid the act, will 
not excuse him from being punished for contempt.’' Advice of counsel 
that an injunction is void and may be disregarded will not protect one nor 
justify a disobedience of an order of the court; yet if the person in con¬ 
tempt has not been headstrong and disrespectful to the court, it will be a 
factor in mitigating the punishment or lessening the damages incurred.® 
Whether or not a person has committed contempt does not depend upon 
his intention, but upon the act done. Therefore laboring men, not familiar 
with legal proceedings, were guilty of a constructive contempt, who did not 
at once fully obey an injunction served in the absence of their employer, 
because they thought the writ meant they should appear and answer with 
the employer, though they desired to respect the order of the court and 
partly obeyed it.® 

An interesting case is reported where a company was enjoined, at tho 
suit of a water company, from allowing any deleterious substances to escape 
from its factory into the river. The company thereupon built a reservoir 
on the bank of the river, which it negligently and carelessly permitted to 
break and discharge its contents, it was held a contempt punishable by fine, 
or by fine and imprisonment, although there was no willful purpose to 
violate the injunction.*® A man is not guilty of a constructive contempt 


^ ^ Amer. & Eng. Ency. Law 788. 

2 Keenan v. People*, 58 Ill. App. 241. 

" 8nite of Penna. v Wheeling Edge. 
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for disobeying an induction prohibiting work on a structure when the order 
was served on a legal holiday, more than twelve miles away from the works, 
and that next day he drove to it and ordered his men to quit work, as 
required. ^ 

A person guilty of contempt has the privilege of purging it. A declara¬ 
tion that no disobedience or disrespect was intended and, that he acted 
in good faith, usually is sufficient, if he can satisfy the court, under close 
questioning, of the truth of his declaration and sincerity of his intentions. 
Some courts hold that the offender cannot be fined or punished without 
giving him a chance to explain. A mere disavowal of an intentional wrong, 
without an expression of regret, will not purge it. If the person shows his 
inability to perform, it may purge the contempt, but not inability to pay a 
fine.* Public officers who have not obeyed an injunction, and have been 
convicted of contempt, which conviction stands unreserved, must, it seems, 
stand the expense of the contempt proceedings. City aldermen cannot 
make the city liable for such costs.* 

' Shirk v. Cox (Ind. Sup.), 40 N. E. * West v. Utica (Sup.), 24 N. Y. Supp. 
Rep. 750. 1075. 

s 3 Amer. & Eng. Ency. Law 796-799. 



CHAPTEK XIII. 


COMPEXSATIOX OF ENGINEERS AND ARCHITECTS. 

PEOTECTION OF LIEN AND OTHER LAWS—FREE PASSES. 

260. Architects or Engineers Compensation.*—In connection with the 
employment of an engineer or architect the question naturally follows as to 
his compensation and the means he may have of securing it. His com¬ 
pensation will, of course, be the amount agreed upon in his contract of 
employment. It is usual to receive a percentage of the cost of the works 
or structure, varying from 3 per cent, on very large works to 15 per cent, 
on small jobs. Engineers are frequently employed on an annual salary of 
from $1000 to $10,000, depending upon the reputation of the engineer and 
the wealth of the corporation. If no price is agreed upon for services, then 
the employee may recover wliat his services are reasonably worth, which 
may be a question for a jury to determine from evidence produced as to 
what is usually charged for such services, or the amount it is the custom to 
receive on such works. 

Resort to the courts is the proper means of enforcing payment for ser¬ 
vices, and the action may be of contract, for work, labor, and materials, or 
on a quantum valebat, or on the common counts.f 

To entitle an architect to recover for plans which he is employed to 
make, he must show their delivery, or a tender of them.^ An architect 
employed to prepare plans and specifications of a building, and fiumish 
an estimate of the probable cost, is not, upon submitting the same, entitled 
to his fees unless the building can be erected at a cost reasonably approxi¬ 
mating that stated in such estimate.* 

261. Rights of Engineers and Architects to a Lien for Services.— 
Mechanics, laborers, and materialmen have received the special protection 
of the law in the shape of liens and '^stockholders^ Ihibility acts to secure 
payment for their services and materials. Much litigation has been engaged 
in to determine whether an engineer and architect were entited to protec¬ 
tion under these acts. The courts have arrived at different decisions, 
depending frequently upon the judges^ own notions of an architect’s cr engi- 

* Wandelt v. Cohen (Com. PL), 36 N. Y. ® Feltham v. Sharp (Ga.), 25 S. E. Rep. 
Supp. 811. 619. 

* 8ee Sec. 296, infra. t Secs. 211-214, supra. 
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neer^s duties, and the character of his work, and at other times upon the 
interpretation and construction of the act. It is impossible to reconcile the 
cases and to make any general statement of the law that shall cover all cases. 
It is well established that the acts are not generally intended for the protec¬ 
tion of so-called professional men. An act for the protection of employees, 
operators, and laborers of a company has been held not to include the 
superintendent and attorneys of the company,' nor can an agent, superin¬ 
tendent, general manager, or general manager and bookkeeper be embraced 
under any of the terms laborer, servant, or apprentice.^ 

It is usually held that a general enactment for the protection of laborers, 
mechanics, apprentices, and materialmen will not extend to an architect who 
simply prepares plans and specifications. The decisions are nearly, if not 
quite, uniform upon this point, except in those states whose statutes 
expressly name architects as being within its protection.® To same effect, a 
plan of a house, or a model, or a mold, or a piece of work, do not enter into- 
a structure, and cannot be regarded as within a statute giving liens to mate¬ 
rialmen and laborers; nor can a lien be had for tools used in the construction 
of the structure,'' nor for labor not bestowed upon the works. Therefore, it 
was held that a cook, who cooked for workmen, even though the cooking was 
done upon the grounds as the work progressed, was not entitled to a lien on 
a water-works reservoir.® A contrary rule was held in Minnesota, where a 
cook was held entitled to a lien on logs, he having cooked in a camp for 
men actually and directly engaged in cutting, hauling, and banking logs, and 
the blacksmith who shoed horses, repaired, and sharpened tools for the men 
was also held entitled to a lien on the logs gotten out.® Other cases hold 
that to create a lien the materials must be used for erecting, altering, or 
repairing the structure, and must be so applied as to constitute apart of it."^ 
A mining engineer who has rendered professional services only is not 
entitled to a lien under the statute of Utah.® 

. 262. If Architect or Engineer Supervises and Directs Work He may 
Have a Lien in Some States.—It is well settled in Pennsylvania, Kew York, 
New Jersey, Minnesota, and Illinois that when the architect directs and over¬ 
sees the erection of a structure in accordance with the plans and specifica¬ 
tions, then he does bring himself within the statute, and is entitled to its 
benefits for so much as the superintending is worth." 

* People V. Remington, 45 Hun 338 semble, Sweet & Carpenter v. James, 2 R. 

[1887] I. 270, 288; Phillips Wright, 5 Sandf. 

2 Small House Ky. & M. G. Co., 2 342. 

Mont. 443 [1876]; Gettv v. Ames (Oreg.), ^ McCormick v. Los Angeles Co., 40 Cal. 

48 Pac. Rep. 355 [1897]; People v. Rem- 185 

ington, supra, and cases cited; McDonald «Breault 'W. Archambault (Minn ), 67 K. 

V. Charlestown, etc., R. Co, (Tenn.), 24 S. W. Rep. 348. 

W. Rep. 252; Addison 'c. Pac. Coast Mill. Lambard Pike, 33 Me. 141. 

Co. (0. C.), 79 Fed. Rep. 459. ® Mining Co r. Cullins, 104 TJ S. 177. 

* Price V. Kirk, 90 Pa. St. 47 [1879]; » Bank Giles 35 Pa. St. 423; Railroad 

Foushee v. Grigsley, 12 Bush 75 [1876]. Co. v. Leufner, 84 Pa. St. 168; Hubert v. 

^Ames V. Dyer, 41 Me. 397 [1856]; Aitken, 15 Daly (IST. Y.) 237; Stryker 
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It is subnutted that this is no more than just, that even though a person 
bo denominated an architect in the contract, if he performs the duties of a 
mechanic, foreman, inspector, or superintendent, he should be entitled to a 
lien the same as any other employee of the same class. If his duties re¬ 
quire him not only to draw plans, but to explain, direct, and lay out the 
work, then he is performing functions that ordinarily belong to a master 
mechanic or boss carpenter. It is as essential to the proper construction of 
X building as is the purely mechanical part; it is simply of a higher order 
ind the fact that it requires some architectural skill should not impair his 
right to a lien.^ 

It may be noted, however, that the architect recovers as a mechanic and 
lor mechanical work, and not for general professional duties as an architect, 
fhc architect cannot claim a lien for charges and fees alone; he must show 
vork done, and the kind of work should be set forth distinctly. A mere 
laked architect who draws plans in anticipation of building, without being 
m operative mechanic, is not within an act that provides a lien for work 
‘done for and about the erection of a building.'’^'”* One who has for more 
ban five years been a student of architecture and building construction, 
uid has planned, worked on, and superintended the construction of build- 
ngH of different kinds, inspecting the work of construction in all its 
)ranch(‘S, has been held a practical building mechanic,within a city 
jharter preHcribing the (jualifications of inspectors of buildings.® 

A Himilar ruh; was adopt(‘(l with r(‘ferenco to a civil engineer, which was 
•eversed by the same c.ourt that (l(‘(ude(l the Pennsylvania case, though at an 
•arlier date. It was indd tliat laborers and workmen w(a*e synonyms; that 
ui tmgineer employcal oTi constnHd.ion was a workman; that his work was 
yhysical as wcdl as nnmtal. Ib^nakc's diagrams and plans, ascertains and 
narks the lines, din'c.is and Kupiu-intends ilio work. The court further ex- 
u’esHecI the opinion that ilie enginecn-'s labor was skilled work, and so was 
liat of the l)ri<lg(^-biuhler, and wludher ho was the master who simply 
iircN‘t(‘d or tin*, man wlio uh(h 1 the tools, that it could not bo doubted that 
H 3 was witliin the statute*; tliat tlu^ objiict of tlie legislature was to give 
hoHi* whose skill and labor cn'aied the structure a special hold upon it for 
'ompenHat 

This (It^eision was r<‘verHe(l and (puie a contrary opinion rendered. The 
ourtsaid: I'he words laborin' or workman used in the act cannot ordi- 

larily \)o lunlerstood to (nubraiai persons engagial in a learned profession, 


''n^Kfdv, 70 X. V. 50; liiin r lOleelric P. 
'<> (Sup ), as X. Y. Supp a>15; Mutual 
L. luH ('o, t' RowhihI. N. .1. 

/A\x anO; KniLdil r. Norris, la Miuu. 47a; 
n»i!npH 0!i Mrcluuiics’ Licris (‘id ed.), 
15H; fuid nff. 1 Orcir. 159; 11 N(‘V, 304; 
N(f othur ciiHUH cifiul, irifrft. 

‘ Bank v. 35 Pa. 8t. 423 (11 Casey) 

mm\. 


^ Priee Kirk. 90 Pa. St. 47 [1879]: 
iish V. Able, 90 Pa. St. 153; Railroad Co. 
Leiifuer, 84 Pa. St. 108. 

» l'(‘op1e'?\ Board of Aldermen of Buffalo 
up.), 42 N. Y. Supp. 545. _ 

^ Leufuer '?). Pa. & Del. By-. H 
’a) 54H [18751; accord, Stryker u Cas- 
dy, 7(5 N. Y. 50; semhle, Conant 'c. Van 
eliaick, 24 Barb. 99. 
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but rather such as gain their lifclihood bj manual toil. When we 8p»k of 
the working classes we certainly do not intend to include therein persons 
like civil engineers, the value of whose services rests rather in their scientific 
than their physical ability. We thereby intend those wlio are engaged, not 
in head, but in hand work, who dapinid ii|)on such hand work for their 
living. In all the statutes of this kind the intent lias been to protect a 
class of persons who are wholly dependent upon their manual toil for ex¬ 
istence and who cannot protect themselves. It is true in one Bense the 
engineer is a laborer, but so is the lawyer anti doctor, the hanker, and corpora¬ 
tion officer, yet no statistician has ever been known to include them among 
the laboring classes. We cannot, therefore, even to save a raeritorimis clfdm, 
undertake to make a new classificiition which mtiat neceswrily tlefeiit the 
statutory intent.”* In line with the siime argument it hm hiioii lielcl that a 
professional chemist, employed to amilyze metals, ii not eiititk^d to a prefer¬ 
ence under a statute giving preferences to liiborcirs, even though the work 
could have been done by a lakirer.® 

„ Those two (lecisioim seem to have madi! largely upon the jiersonal 
(individual) ideas of the judges who riiiidcred tliom. It is difficult to me 
how an ongincMir can hethT protect liinirndf iliiiii a materiidmiiri or a laborer. 
And the appellate Judgo'a knowledge of the dutici of iiii fiisintaiit engineer 
on location of a railremd must have been very limitial when lie compiires the 
manual labor of an eiigiiH*er in the fh*!il with tliiit c»f a liiwy«»r, doctor, 
hanker, and corporation officer. Tliis ciiiti w*fw an earljor decii^ion than the 
one allowing an architect a lien for lii» services superintiujiliiig, and, iw all 
are Pctumylvania caBcg, it can hanlly be siiid thiit tlif* law is i^etfled. It is 
impossible to tiistinguish between an iireliiteet Kuperiiitiuiding a Iiouse and 
an engineer in cdmrge of congtruetioii of a bridge! or other striu’turfi. I'ho 
duties of both are the same. Both are ref|iiired to e.Xjikin the plaiiK and 
drawings, to give lines ami levels. In? out work, and give it general iuptir- 
intemhuice. It is, tlicrefcu'C, eontmnled that if the eiigiiicer luid only in- 
clud(‘d in his claim for a lien his chiirgt*g for «uperiiilemlf*iice and active 
fic!ld duties ()ii the litie, he should liavi* been given the IjeiielitH of the 
statute!. 

This bedief is further strmigtheiied liy tw'o ret‘ejit one where an 

arf!liite(*t had heem engaged to prepare the plans and eiipi*rifilend tlieereetam 
of a building, whieh was ahamh)m‘d when onlv pjirlially c*oinph*trd. am! the 
court h<*ld that the architect camld m^t be mlio\v«*d a Leii upon the uiicoin 
struct(*d part f)f thc! buihiing, for it was the areliite^n’s nervices r«mdt‘red 
during ilie c.oimtnn^tion of the building which brmiglit him within the lien 
law*/ and another case untler a statut«* providing that when any person 

^ P<‘nna. & Del. H. H. Co. r. Leufiier. H4 5 Pa. Dint. Hefn a22. 

Pa. St. 168 [1877]; Weiitroth'H Aju^etd, 1 ^ .Ind^* <ni!l« n in Kfiii r, El«*etiie Ptover 

Norris 469, (\k of H 1. iSiip.i, :iH N Y. Supp. im 

* Cullum ®. LickdaleIron Co.fCoin. PL), [1894], 3 Aon. Die. (N. Y. l 305 f 
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slmll intrust to any mechanic^ artisan, or tradesman materials to construct, 
alter, or repair miy article of value, or any article of value to be altered or 
repaired, the mechanic, artisan, or tradesman shall have a lien on such 
articles, it was held tiiat a civil engineer who makes field notes, maps, 
charts, and drawings for a corpomtion, while employed by it, on books and 
papers furnished by it for that purpose, is entitled to a lien thereon and the 
possession thereof until paid for his services/ 

It is impossible to say with any certainty what the law is in any state,' 
for the meclianic lien laws are subject to frequent changes; and the right to 
a mechanic’s lien being purely statutory, tlm value of a decision is lessened 
by every change. In Illinois and New York an architect or engineer has 
been held entitled to a lien for superinteuding;^ and an architect has been 
held entitled to the protection of the lien laws in Alabama,“ for work or labor 
upon a building or improvement on landin Ohio ** and in Iowa for plans, 
specifications, and superintendencein New Jersey for plans and specifica- 
tion« and superintendence at 2| per cent; “ in Minnesota at 5 per cent; also 
in (Mifornia;* in LmiiHiaim*/ and in (ianada/“ 

Maine, Miaiiouri, Kentui!ky, and I'ennessee have refused to recognize the 
right of arehiterts to a lien under a law passed to protect mechanics and 
workmen, even iliougli tlii*y dc^ Hupeu'intend tln^ ercKdion of the building/^ 

If tlie contract provide that all paymentn nhall bo made on certificates of 
the architec*ti^, who were em}doyc»ci to HU[Hu*viHe iln^ construction at 5 per 
cent, of its and that ftnal settlement should l)e made on their certificate, 
it was held that* an the IukI aet r<‘f|uired of ilu^ andiiU'ct was to give a final 
certifit*ati% liin liim* for Idiiig a lien for servie.cH did not begin to run until 
the performaiiee of i4ut*h aet.^^ 

The argument tliat hy tin* camstitut ion ^^ull men are born free and in- 
depend«*iitt and liuvt^ eertain iiidefc‘aHihIe riglits, among which are those of 
enjoying and defending life and liberty, of actfjuiring, poHsessing, and pro¬ 
tecting property and nqiutation, and of pursuing tludr own happiness,'' does 
met MHUii t«i have had much Wright in an attack against lien laws which 
protect only a {*erlain idasH of emplojcH'H.*'* 


* All«l/.oiJ (’r. r, Btlrnni 

(Kilim. A|>|‘-K 41 iNir. I{*i» lUa 

r. C»il’^d**rf\ 74 III. Him r. 
EIrcirie H. C“.) . 3 A|‘|» Uiv * j lln:> 
|IHUaj. Sn>kri r. I 7U N. Ten 

(HiiiifV r, All.'inlir, fir., Ic. C7».. .7H X. 

Ur»h, iliihrit r, Ai’«kri}. 15 Huly but 

iff I r Hoovn. Hiu!>. hUI. 

* HuelMm r. Ull Ala. U-UI, 

* lUHriik Fio, C'n r. Hul* I (’iK |C\ C\), 
m Frit. Urfh <)m:i 

* Pao*»um r. Bnovn ilowfu, fUl X. W. 
Hep HHO. 

* Mnniiil T Howaiid, 20 N. *1. F«|. liHU. 
Kiil^hf r. NXerrh, 12 Mlim. 472; and 

§m WiiugiiUMleiu JtiiicH iMIimo, 02 N. 


W. Hep. 717; (Jarduer-y. Lock (Mian.), 54 
N. W. Hep. 740. 

Pne. Mat. Life Iuh. Co. v. Fisher (Cal.), 
42 Pne. Rei». l-Vt. 

^ Mulliiran i\ Mnllignn, IH La. Ami. 20. 
Ariuddi r. (iourin, 22 Grunt’s Ch. 
((Mil.) 214 . 

>» AmeH ?'. Dyer, 41 Me 207; Haeder v. 
BnedH*rg. 0 Mo. App. 445; Fouslieo v. 
(H-ieKby, 12 Bnsli 70; 21iompson v. Baxter 
(’Fenn ), 21 S. W. Hep- <108; a/id ftee Adler 
?•. World's P. .Kxj>. Go. (Ill.), 18 N. E. 
Hep. HOO [IHHB]. 

Bentley f). Adams (Wis.), 60 N. W. 
Hep. 505. 

Hnlla V. Person, 1 Pa. Super. Ct. 357. 
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263. Engineers' or Architects' Rights nnder the Stockholders’ Liability 

^cts.—The law is in about the same condition witli regard to the constitu¬ 
tional and statutory proTisions making stoirkholders liable for the labor debts 
of the corporation. There are many cases that hold that an engineer is not a 
laborer within the meaning of these acts/ while others ha¥e maintained a 

contrary view.® 

It is believed that the cases may gentiriilly \m distiiigiiislied in the same 
way as under the lien acts. It is certain that to bring one's self within the 
meaning of the statute they muHt strictly answer the ilescription employed. 
If the statute provides for the protection of the laborers and operativeg of a 
company or their laborers, servants, and apprentices, the engineer must come 
well within the meaning of one of the classes rntiiitioiied. It was therefore 
held that a consulting engineer waa not within the iiieiiiiiiig of the act, the 
court adding that it was the policy of the legislature to protect tlifise only 
who are the least able to protect tliemielves, anti who earn tlieir living by 
manual labor for a small compensiition, iiiid not hy profiwional services/ 
This, it is submitted, is peculiar law, which determiiiei the rights of a citizen 
by the question whether he lives from liiiiid to iiiontii or wlietlit»r he lias a 
competence; and this it is believed cannot be iniide the test The test slioiild 
be whether the employc»e litendly brings iiiiiiHidf within the Kbdiile. 

A consulting engiiu»er/ a f*ontriic*tor/ and oflieerK of the company,as the 
chief engineer and the asnigta!!! tdiief engineer;* ptu’wiiis who !iav<* a proper 
and distinctive appellatifui, sucdi as of!lct*rj^ and agents of the company, are not 
in the general acceptation of the term Rervniit^; fjiit an «*iigineer who is em¬ 
ployed in the ordinary field openitioiw of siirve\d!ig, who is sulijocf, to the 
directions and contred <d the ofruaTs am! tin* .^iTvants of tliec‘om- 

pany, is a Kcu’vant in its Htrictest or most ordinary smiMC. It w:m therefore 
ludd whem a c*ivil eiigineiu’ Fought to r«*eover from a sliareledder of a hank- 
rn]»i company, for servicf^H fd himself and a rodiiian in iii« tuiiploy, that ho 
could r(‘covc»r. The judge* saitl, ** I can see no middle ground !ii*fwi*en re- 
8tric‘ting the statuU* to tlay-labortTs and applying it to all piovtoiH eiiiployml 
in the sc‘rvice of the company who have* not a ilitTereiit and distiiietive 
ai)pc‘Iljition,smdi an otficrrH andagouts. Theougineer, the mastor merhani<% 
the condueior. is as fully mititled to its bimehiH a-: the mim wlm sliovtds 
grav(d. The latt.tu* is no more nor less a nervant of the eompuny than either 
of the former/’ ® 

T(‘n years lat(*r it was dcmidcal that a person i‘iiiployiMi by a manufactur¬ 
ing corporation as its civil <'ngineer and traveling agent at a fixt*d salary was 


» m-ockwayr Iinirs UU M=rh 47(1 Hho|; 
Boutwi'll i\ Townsend. U7 Ikirh 20.7; 
Hov(‘y p. I'cai Hreeek. U Roberts UH); ('otlln 
f). R(‘ynobis 27 N. Y. 040; Aiken r. Was¬ 
son, 24 N. y. 4H2; Fish r. Dodge, 2H Barb. 
IGS; 17 Atner. L. Reg. 102. 

® Conanl v Van Sehaiek, 24 Barb. H7; 
Richardson v. Abendroth, 42 Barb. 102; 


WbllaniHon r. WailHworfb. 49 Barb. 290; 
Bailry r. Hanker. 2 Hill IHH. 

® Erie^Hoii r Bn>uii, as Ibiib 290. 

* Aiken p WuH-on, 21 N. V, 4s>. 

* Hroekwiiy r IiHien. 29 .Mich. 47 [ISWI]. 
^ (’onant r. Van Srbak’k, 24 Bir!> H7 

[IB77j: ife Bailey r. Banker, 2 Hill IBS. 
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a servant of the corporation within the meaning of the act. This case was 
determined upon the legal meaning of the word servant used in the act as 
distinguished from an independent contractor or an officer. A servant in 
law is one who acts in subordination to others, under whose orders, directions, 
and control he nets for tlie time being. The one commands, the other obeys; 
the one is proprietor and superior, the other a mere helper. The party here 
%va8 employed as engineer and traveling agent at a fixed salary, he was in 
every act relating to his employment in subjection to the company, bound as 
to the time and manner of performing his duties, to follow their directions 
and implicitly obey their comtuands. He was, in this capacity, their subordi¬ 
nate helper,and therefore a servant within the act.' On this line of reason¬ 
ing it must follow that a contractor for construction of a structure would 
not be entitled to the protection of the statute, and the cases are to that 
effect* 

This latter view would seem to be sound law, and the only test that 
avoids complications and difficult discrirninatioiiB. In conclusion,it may be 
said that a general statenHUit that an architect or engineer is or is not entitled 
to a lion or to an action for services under tlie stockholders^ liability act, 
have been such as will bring him within the act, and not by what name or 
canned be miidt^. It must dcptnul in each case on whether tlie duties of the 
claimant title he* has beam (h‘Hignatc(l. 

264. Compensation for Injuries Received while Riding on a Free Pass.— 
Eiigiiii’cm and arehitt^els in the (unploy of railroad companies or of com- 
imiiii'H iiaving intinmt<* hnHiiH*Hs ndatioiiH with the railroads often travel free of 
charge, nr, in tin* popular }>hraHc‘ology, “ upon a pass.” Those passes usually 
have priiittal u|Hm them a Biipulation or reseuwation similar to the following: 

ptu’mm or per.'^onn u.^^ing this pasn h(‘r(‘by voluntarily assumes all risk of 
acrideiit. ami c*xpn‘:^Hly agn‘(*s that thc^ company shall not be liable under any 
circiim.Hlaneei^, wlirtloT by iiegligtmcc of tlnar agents or otherwise, and that 
ill the uHc of Wm tic'ket in* will md. consider the company as a common car- 
riiT or lia!»l«* to him m such.'’ As cxp!ain(‘tl umha* the subject of Contracts, 
Kuril an aio’«*rineitt is against public, policy and void when it requires the 
pi*f H<»n arropting and n.dng tin* free pass to r(dcaR(^ the carrier from injury 
tf> loH prron or pri»perty by n-ason (»f the in'gligence or willful wrongdoing 
<»f i!. rniployr**.'^.' ♦ Nor (‘an such a stipulation 1)0 nnido a- condition in the 
mtriin'cr’H rontnirt «»r employment/ In spih*, of Hindi rcl(Uisos, (dierefore, it 
Inn held fn‘(iU(*nily that the party riding upon such pass could 

rrr« »Vi*r.'‘ 


* William ‘»n r. WuilHworth, 49 Burl). 

[r’»n|. H v. AtH-ndrotb, 4 C 

Harh. HI-.' ’ 

' AI lorn r 'Wiihhmu. 24 N V 4 H‘i[lHf* 2 ]: 
lVc*k r. Millrr, mi Mich. 5iU 

* U Anirr. Si Knrj. Law 9K>, 914. 

I, 


^ jicrord, Lalo^ Shorf', etc., Tl. Co. -o. 
vSpaiirb***. 44 Ohio St. 471 [1BH7J ; l^oo- 
Hucr i\ Hcriima, C Fed. Kcp. 7^2; Kansas 
Pirn H. Co, V. Poavey, 29 Kan. 1(>9; 2 
Tlionip. on Ncr^co. 1025; 1 C(oit. L. J. 485. 
^ Porter v, N. Y. L. Erie & W. It. Co., 

See. 86, supra. 
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There are many decisions to the contrary, which maintain that an iigre^ 
ment to assume the risk of injuries to one’s person froiii negligence of the 
company’s servants, is valid if it is made in emmdemikm f/ ihe free car¬ 
riage,' or of employment,* and that if a piiesexiger receives a free pitois or 
ticket with an indorsement of such a contract upon it lie will lie hound by 
its terms/ 

The fact that when injured he was riding in ii parlor or sleeping car, on 
a ticket entitling him to tliat privilege and for wliicdi he paid eiisli, will not 
change the relation between him and the railrotiil cnjinpaiiy, nor make him a 

passenger for hire.* 

265. Passes are Usually Given for Some Consideration.—The point is 
that passes are not, at the present day, granted grainitciiiily to people. 
When given to employees they are part of the CMUiiiitioratioii of etiiploymerit, 
and an important one to an cngiiieer, wlicise diitici riill liiiii to all points of 
the road. If ho were not provided with free tmiiapcirtmtioii liiii galiiry or 
compensation would have to he iiicnmwd iiifiteriiillj. The gmiiti view liai 
been taken of a cattlemiin riding iipoii a ilrovi*r’H pa«, In* bf»iiig regarded m 
a paying paHseiigar.^ The wime niiglit. be beld fd iiiaiiy others wlio ride iiiion 
free passes which are indfirsed with cast-iron |glassj stiptilatioiin riilfiilfitad 
to avoid all and every liuhility for iiijiirien frofii whatever cutiie; siicli tw 
attorneys, granted in part eoiisidi»ratioii a! fiervireg; eijitors ainl cither at“ 
tach^s of newspapers, in eoiisidenition of iiclvertisiiig and gond will; eniigntnti 
and eattlemtm, in eonsidtamtion of geftiiig tliiiir uliipnieiitH; iiini, perliiips, 
even offiee-holderfi and politichiiiiP, in c’cniHidenitioii of tlitir looking after the 
interests of the carrier in C'oiigress and the legiidiitiiri* loblning. log-rolling, 
and their gc*neral good wdll. 

The giving of the pass alone is pn^tty go^d I'videiire tliiif ii wan f«r a 
consideration. If otherwise, it isa breafdi of duty on the part of ofllcers 
of the company to bo u«o property intrusted to tlieir eare as to anise loss to 
its stockholders. Ciratuitfms donation of it thing of viiliie for notliiiig what¬ 
ever in return, is not prudent maiiageintait, to «iy the leunt. 

266. Free Carriage, without any Agreement-'-Waiving Damagei for Gross 
Negligence. —It is perfeetly w«dl «ettlt‘fl that tlie mere fuel that 


59 Hue 177 flKOl |- 9 Amer. PIiir Enry. 
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,lio paseiJiJger is carricil gnituitously, or as a matter of courtesy, does 
iot prevent him from recovering from the carrier for injuries received 
irising from gross negligence of the company's servants.' In the absence 
)f expregg agreement exempting the carrier from liability, it will be liable 
loT injuries resulting either from culpable negligence or want of skill; and 
}he liability does not arise from any implied contract, but from the violation 
>f a duty imposed by the circumstances.^ A duty is imposed by law that any¬ 
body that causes damage to another is bound to repair it, and it is against 
the policy of the law to allow any one to escape that responsibility.® 

An engineer does not, it seems, assume the risks of riding over a defective 
track, to and from his wc^rk, so as to relieve the company from liability for 
die nt'gligence of its employees.^ A person riding on a construction train on 
iccount of a pass iswied by a subcontractor, over a section of a railroad in 
pogResiion iind under control of the contractor who is injured throug] 
iegligeiK‘« of a locomotive iingineman employed and controlled by the ov... 
;riiotor, ciiiinot recover from the railroad company whose road they are 
jiiihiitig.^ 

The coiigtitiiiio!! of the Ktiite of New York, Art. 13, § 5, provides that 
my public ofllcer elected m appointcnl to a public oflice who shall travel on 
i free jmi« hIiiiH hi« oflice. A notary public has been held a public 

»fllcer within the artich*; and it would, without doubt, apply to engineers 
md iircliitects appoiiit 4 *d (^r cih*cted.® The art/ude applies to public officers 
wing pa^eg n‘t»eivcd by them before such proviHiou took eftoct." 


* Pliik. liraiilniT H <’«» r. in^rhy. 1 

itii. Liiw 1197 IIH.Ti); 

if#*#/. It Afio’i A Ksig hiM’y Law 1114. 
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la.). 42 N.W, R(‘p. 563; see also North¬ 
ern Pi«!. li. Co, V. Beaton (C. C. A.), 64 
Fed. Hen. 563. 
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CHAPTER XIV. 


EMPLOYMENT OF AH ENGINEER OR ARCHITECT AS AN EXPERT 

WITNESS. |j 

THE CONSULTATION, PEIPAEATION, AND BEHAVIOR IN COURT. REMUNERA¬ 
TION FOR MIS SER\T<?E8. 

267, Expert WitEess—Treatment of the Snbjeot,—The duties of im engi¬ 
neer in the capacity of an eij>crt witness niaj properly treated under four i 
heads, to wit: (1) Consultation, which may ineliitle iiii|iiirie8 to make, infor- 
mation to seek, attitmie to asmime, and opinion to eipress; (2) preparation, 
iiududing study of books, collection of niiitcrials, preparation of documents, 
diagrams, models, and calculations; (II) behavior in court, experts’ conduct, 
duties, and rights upon tlie witmw Htiiml, and what devic4*« he miiy resort 
to, to strengthen them and prove his t'cmvictiouH; (4) compensiition, wlictlier 
entitled to anything but regular witness tmm, I 

THE caiNHIlTATION. 

I 

288. An Expert should Take Time to Investigate and Decide before ! 

Giving an Opinion.—When an cngiiiccr i« approadicd liy ii party to . 

a suit, to aacairtain If t‘crtain facts arc true or if certain r<*«ult« would j 

naturally or !H»cossuriIy follow c‘crt:iin conditimiH ami c‘irciimstancc8, * 

it is necessary that lu^ Klmuld cxitcohc* the utmost caution and discre¬ 
tion in giving an opinion. NtUliing c*ould be inon* futile or impos¬ 
sible than to give an opinion without kiiowing all t!n^ facts mid circum- 
Ktaiu’CH, and until tiim^ has been taken feu* cmiHidenitioin eumpntations, 
stndy, and ndlection. An t*xp(*rt'ri lirst «!uty in to tli«>rongh!y arc|uaiiit liim- 
S(‘lf with the whoh* story; ho mu.-t learn all the farts and eircunisianeeH,visit 
tlu^ of eontn^aavy hidon* he can atfempt a conclii«i«»u. He should 

(huiy 101*-!}’ aimwcu’H and opinions, but n*.-ervt* his decdsion^ tipcm all impor¬ 
tant. (pie.-^tions, and in tin* noher atmosphere c»f his study or ofbee, seeur«» | 

fnun (‘xeittummt and the cadoringof partisan spirit, wiili his ImftkH furcfum- ^ 

s(d and his <*oinputalir>ns for gui<!«‘M, tlcterinine f|U(*hti«uiH tipiui wliieh he mav 
bo aHk(*d to stake his reputation am! })rofeHKioiiaI expedience and controvert 
the opinions of brother engineers. An engineer is as much jnsfitied in 
reqin^Kting tirm^ for thc^ consideration of a problem in (Uigineering an is a 
lawyer to look up a question of law, aiui unless he is perfectly Katistlc/i (of 
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the proper solution or of the reasonable outcome of a certain state of facts) 
that his answer is technically correct, he may simply ask time to consider it 
further before expressing an opinion or making a decision. Nothing can be 
more embarrassing than to have to modify or correct opinions hastily given, 
or more humiliating than to take the fire of a skillful attorney assisted by a 
learned engineer, in an effort to sustain an untrue statement or a mistake in 
a professional opinion. 

He‘'"stands with bare breast, his entire moral and professional career 

from childhood open to the shafts of the enemy. If he be proved_and 

sometimes, if he be accused of being-untruthful, ignorant, incompetent, 
over-pretentious, careless, or any one of a dozen undesirable things, over goes 
not only his present case, but his entire future as an unblemished and unvan¬ 
quished expert.'’^' “'He stands, as did the gladiator, an Ishmaelite, his 
hand against every man, and every man^s hand against him.^^ * His oppo¬ 
nents elevate themselves out of his shattered reputation, and glorify them¬ 
selves out of the destruction of his fame. Such a mistake is worse than a 
blunder in actual work, for court proceedings are public property, published 
by individuals and the press. Though perhaps only a hasty, imprudent 
reply or remark, it becomes an advertised publication to his discredit, that 
is always on record, to come up before him at any time and every place, a 
bitter reminder of his carelessness. 

269. Expert must have Regard for the Understanding and Knowledge 
of His Audience.—"" Skilled witnesses are apt to make themselves appear less 
trustworthy by forgetting that their science has advanced them beyond the 
ideas of the people before whom they appear. Mr. Brunell, the eminent 
engineer, being asked once in cross examination, before a committee, how 
fast steam-carriages might be expected to travel on railroads, answered, "Very 
possibly ten miles an hour,^ upon which the learned counsel contemptuously 
bid him stand down, for he should ask him no more questions, and the weight 
of his former evidence was much impaired/^ ’ 

The knowledge, observation, and experience of men vary in every imag¬ 
inable degree; their notions of possibility and probability naturally differ to 
nearly the same extent. Facts that one man considers both possible and 
probable, another holds to be physically impossible. These notions are more 
or less accurate according to one^s acquaintance with the laws of nature, of 
science and mathematics, for phenomena in apparent violation of nature^s 
laws have been found on examination to be the regular consequences of 
otlier laws previously known. ""The story of the king of Siam is often 
quoted to show this. This king believed everything the Dutch ambassador 
told him about Europe, until he mentioned that the water there in winter 
became so hard that men, horses, and even elephants could walk upon it, 
which that monarch at once pronounced a palpable falsehood.'^'’ * The world, 

^ Amer. Engineer, Sept. 12, 1884. * Gressley’s Equity Evidence, 469. 

* Engineering News, April 9, 1887. ^ Locke Bk. 4 Ch. 14, § 5. 
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and especially the ecclesiastical and legal elements of the world, have always 
been ready to demonstrate the physical impossibility of new ideas and under¬ 
takings. Columbuses theory of the shape of the earth, ocean travel by steam, 
electric telegraphing, high-speed travel in railway-carriages, and a thousand 
other new ideas and undertakings have been, each in its turn, pronounced 
impossible, and their probability a lie too gross to require confutation. 
Their promoters and believers have been the mockery of the world, “ con¬ 
signed to confinement as hopeless lunatics or sent to the stake as emissaries 
of the powers of darkness.” 

The skilled witness must confine himself to the understanding of his 
audience. His language, illustrations, and eiplanations should be common¬ 
place and within the comprehension of the court and jury. In no instance 
should good common sense and experience be sacrificed to theoretical and 
technical views, unless opposed to the truth and to the witness's firmest con¬ 
victions. He should go into court widl armed and fortified with scientific 
facts and principle, his foundation should be based upon mathematical and 
scientific reasoning,and not upon popular notions and beliefs; but these facts 
and principles must be i)re8ented and delivered in a manner to he umlerstood. 
However firm the convictions of an engineer may be within himself, they 
cannot have much weight as expert testimony unlenH ilu*y can be presented 
and are comprehensible to the average man; and this must bo coiiKitlered 
before engaging to prove these convictions in tht^ capacity of an expert wit¬ 
ness. * 

270. Esteem in which Experts are Held hy Bench and Bar.—An emgi- 
neer should be made ac(|uainted with the feedings with which lie in regardcul 
and tlio attitude aHsunuMl by tlie court toward him bc»fore 1 h* con8<mt« to 
appear Ixiforo it, for or against a (uiuhi^. Ifc» may tlieu nee the twwHdiy o 
considering how (d<‘arly and i>«>siiiv<dy he Htands upon the qucHiion sulmiit- 
ted, and how willing he may be to stake his professional stamling and nqm- 
tation upon it. 

Courts have little confidence in expert tcHiimony. The opinion of 
scientific witm^sses is at the view bottom of thc‘ sc^ah* of importaiHx* of ail 
the various f*lass(‘8 and kinds of testimony. 'Fhe following, fnnn one of the 
best text-writers upon tin* Hnhj(M*i of evidemat, is hut a fair examph* of the 
opinions of jurists frequently taxpia‘ss(‘d. Ih* ntys: P<»rhapH the feHtirnony 
whicli least (l(‘serves (!redit with a jury is that of skilled witneK-es. Tht^se, 
gentlemen are usually requinal to spcaik not to fac!ls, Imt to opinions, and 
when this is tlu^ ease it is oftmi quite* surprising to B«*e with what fa(*ility 
and to what an exbuit their views ean lx* made to {‘orn*spond with the 
wishes or the interests of the ])arties who call them. They <lo not, indeexi, 
willfully misrepresent wlnit they think, but their judgments baanm! so 


^For an interesting case in point, see Salvia v. N. Brancepelh Coal Go., L. R. 9 Ch. 
App. 705 [1874J. 
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warped by regaiding tbe subject in one point of yiew^ that even when con¬ 
scientiously disposed they are incapable of expressing a candid opinion. 
Being zealous partisans^ their belief becomes synonymous with Faith as 
defined by the Apostles^ and it too often is but ^the substance of things 
hoped for^ the evidence of things not seen,^ To adopt the language of Lord 
Campbell, ^ Skilled witnesses come with such bias on their minds to support 
the cause in which they are embarked, that hardly any weight should be 
given to their evidence.-’ ^ 

A.1 though this strong language is not always indorsed, and expert evi¬ 
dence is often regarded as absolutely essential in the administration of jus- 
il* is discouraged, and received only in cases of necessity, the 
universal feeling being that better results will generally be reached by taking 
the impartial, unbiased judgment of twelve jurors of common-sense and 
common experience than can be obtained by taking the opinions of experts, 
if not hired, at least friendly, and whose opinions cannot fail generally to 
be warped by a desire to promote the cause in which they are enlisted." 

Expert testimony based upon the testimony of a witness which is 
rejected by the jury is held of no value, and scientific opinions are regarded 
as worthless when pitted against facts. The theories of skilled men are 
not always reasonable, and are never to be regarded when they manifestly 
conflict with established facts.* However, it has been held error to author¬ 
ize tlie jury to reject as untrue the statement of an expert merely because 
it is not confirmed by their own experience and observation.^ 

271. Biased and Warped Judgments are not Confined to Professors of 
Science, —However much is said, or may be said, of the differences of opinion 
among scientific witnesses and of their warped judgments, it may not be 
out of place to remind lawyers and jurists that no such diversity of opinion 
exists in science as is openly exhibited in law, both at the bar and on the 
bench. Mistakes are no more frequent among engineers, chemists, and 
physicians than they are in the legal profession. Questions of law are fre¬ 
quently as much matters of opinion as are questions of science, and it is 
submitted that there is no better evidence of the fallibility of human nature 
than that recorded in the reports of the courts. Every case that is reversed 
by a higher court is a record of a mistake in the court below, and every 
suit brought and defended must prove one of three things, viz.: (1) 
Either, one of the lawyers has misunderstood the facts of his case, or (2) he 
has lacked in ability and learning of his profession, or (3) (and with all 
due respect to the legal profession, and with a full appreciation of the 
tendencies and temptations, and with as much charity as the bench and 
bar have shown to men of science) he has possessed too much of that 

^ Taylor’s Law of Evidence (8th ed.) 79 N. E. Rep. 686 [1887-8]. 
and 573 '^Louisville & N. R. Co. v. Malone 

^ Ferguson Hubbell. 97 N. Y. 507. (Ala.), 20 So. Rep. 33. 

» Stone ©. C. & M. R. Co. (Mich.), 13 
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facility of clianging bin yiews to correspond with tlia wishes and interests of 
his client, and his judgment has become so warped by regarding the case 
from one point of ylew^—thc profcBsional point, and not the point of law. 
Any one of these may apply to a skilled witness, but science mul engineer¬ 
ing are not baaed upon fictitious rules and principles, such as e¥t3ry man is 
supposed to know tlio law,” and ignorance of the law is no excuse/" If 
judgc‘H and lawyers make frequent mistakes, tlit*y shoiiltl have some charity 
for scientists, whoso field is inimeasiiraldy broader ami infinitely deeper. 

The courts and lawyers talk of bias, prejiiclici*, ignorance, and niirrow- 
mindednesa of scientific men, but ibis is iminifeaily unjiiat. It i« not 
cxident that Bcientitic men make many mistakes in their professicmal pmc- 
tice. ThoBO same lawyers and juriste do not hesitate to consult and employ 
pliysicians, chernistB, and engin(3ers when they arc sick, poigoned, or have 
strucdures to c^rccjt. 

272. Experts Are Champions of Their Clients as Well as Attorneys.— 

Experts have come regard tliemH»lvf»« as cliumpimis of tit*iiiise, **and their 
testimony is nothing more than a studied iirguniciit in favor of tint side for 
which they have been c‘alled. Ho geiienilly true is this that it would exeitti 
sc‘ar(‘t‘ly less siirpriHc to find an exp<*rt cjdled by one side testifying in favor 
of the othc»r side, than to find the counsel upon either iiid<‘ arguing iigaiiiBt 
their clientH in favor of tlndr antagonistg.’* * In general this eannot be 
dc‘ni(‘d, and so long m c*\pc*rtH are Idreil ad\oeati‘B they can be no more 
blamed for their partisan views expressed tliini can the camnsel for hi« 
argunumts against liw <*oiiviet long mid heifer luiderstmiding; but to make 
a wholc‘8al{j declarat.ion timt men of Bcieiic*e, as ii elaMw, an* wholly tiiireliabic, 
tliat th(dr opinions an* bianed, bought, and of no w'eight, in a libel upon s«*v- 
eral large* proft'SsionH of imnoraldc* nH*ii, who in tlieir whole lifeiiines may 
not a witnesH-staml. 

(lourts lay it down as a duty to experts, in any ease, fo tcMiify with im¬ 
partiality, to give tlieir hom^Ht, {*onM*ieii!ions opinion and jinlgimml; but iw 
well might they eharget tin* counB<*lH to adieu*** stric‘tly to thi*ir eonvirtionH 
of what the* irutli is or w*liat the laws are. Th«» <»pinio!is of an expert have 
becaunc an (‘.xpression whic‘h is a part (»f the couii.-erH <*aHe, and are to sup¬ 
port ili(* framework of his arguments. Tlnw are prompted by flu* solicita¬ 
tions and 8Uggc*siionH of the eounsel, who is tiie loinlest in berating and c*on- 
donining tin* practice's which In* has c‘n*ated, an «*xainph* of wliieh is shown 
in the following liheloun (!ompari>mu HmnetimcH indulged in by disappointed 
members of the bar: as ‘^positive, liar; romparative, tliundering liar; 
superlative*, scii'iiiitie wituc'ss.”’ 

273. Candid Opinions of Experts may be Had if They are Sought. If 
courts want truths and eandid opinions, let tht*m acquire the pow(*r sum¬ 
mon skilled witnesses of acknowlcdgtai authority, (Ui bc*haif of the emurt or 


»1 Redfield oii Wills 103. 


34 Alb. Law Journal 457. 
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State. Let them seek the unbiased and free opinion of engineers and 
architects, and there will not be the controversy now experienced. Their 
compensation may be added to the costs of the suit, or be paid from the 
public treasury. Similar practices are in vogue in France and Germany, 
and must eventually be adopted in this country.^ 

It is submitted that men who care to maintain their name and reputa¬ 
tion will hardly care to submit to the reflections, opinions, and directions of 
an attorney at law upon an engineering question, and it is quite clear that 
the best men of science, or of the scientific professions, will not act as 
experts under existing conditions and be subject to any dictation. Who 
indeed is oftenest heard from as an expert in court? Not the man of last¬ 
ing renown and of chief honor in his profession, but rather he of ^your 
modern kind of fame, the morning papers reeking with his name/^^^ 

274. It Is the Duty of Every Citizen to Promote Justice. —Where an 
engineer has given due consideration to his subject, and is perfectly satis¬ 
fied lie can assist justice and can prove tlie truth to court and jury, he 
should not refuse. It should be his duty to meet and overcome this reck¬ 
less and biased practice of warping science to the uses of the wicked. 
dSTature should blush at the uses made of her teachings. Is science a mar¬ 
ketable commodity? can mathematics be employed to usurp the truth? ^ can 
the laws of nature be altered to suit the exigency of any and every case ? 
IBut give an engineer his freedom upon the witness stand, relieve him from 
the constant interruption and objections of opposing and friendly counsel, 
permit him to answer questions with proper explanations and limitations, 
and matters of science and mathematics will not remain long in doubt. 
IfsTothing is more annoying and aggi*avating to a conscientious witness tlian to 
be required to answer questions categorically, by yes or no —questions that 
have been studied and prepared by the attorney for the express purpose of 
demonstrating certain doubtful matters of science, or to prove true an 
Tin truth, and which may convey an impression directly contrary to the mean¬ 
ing which the witness would express. 

From what has been said, the reader may conclude that the writer would 
■warn engineers of parties to suits or their counsel who require certain facts 
to be established, or who introduce themselves with the question, Can you 
or will you testify to this or tliat fact?'' A much better impression may 
be had of those who inquires after the truth or actual results of certain con¬ 
ditions. The engineer's mission and his profession is simply the elucida¬ 
tion of truth/ If he is a man true to his profession, he will always give the 
results of liis study, whether it bears for or against the side upon which he 
happens to be called. If he is not prepared to do that, or if the circum¬ 
stances of the case prevent it, then he is in duty bound to decline, or 

^ Best on Ev’dce (Cbamb. ed.) § 515 ' Article in 3 Law Times 444 [1844]. 

M7 Engineering News 234 [1887]; Rog- ^ Wm. J. McAlpme, Transactions of 

ers’ Expert Testimony 56. Amer. Soc. C. E. 1870. 
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refuse to render his services. This he msj not always do; but if corn palled 
to attend against his wishes, he cannot bo aiid to be under any obligations 
to either party to the suit, and may exercise his honest jiidgriiant, without 
prejudice or criticism. 

275. The Preparation—Exi^rt Witneii should not Only be Informed, 
but He must he Prepared to ConTine© Others.— Having constiiited to 
appear, and to testify to certain opiiiiorw, beliefs, or truths, it now iMicoines 
the office of the expert engineer to maintain his pciiition, and to prcive liis 
conclusions beyond question. To iicccimplish this objeet he should uparo 
no efforts. He iiiiwt not only be fully iiiformfd liiiiiself of all tlie facts, 
circumstances, and agencies which liave liroiiglit iilMiiifc the results ehiimed, 
but he must be prepared to iiitelligeiitlj present them to tli© court 
and jury; to show ilictm the relative po»ilicitis of cibjects that flgur© in the 
case, their purpoie, condition, iiml effect To wdiiit eiieiit lie slimihl carry 
these preparations, and how fur lie may iitilixi them, will now bo coti- 
sidercjd. 

276. ir»© of Books by Export Witne«.— Bonks of gcieiiee eiiniiot in gnnertl 
be utilized in court us evitlciicc to prove the dccliirutions and cipiiiions 
which they c!ontidnJ The rcfisoii for thin rule in that the writer win 
not under oatli when h© wrote Ilia ojiiiiimis, mid it may bo that new 
circumshuicca have arimui, and new iiiHcovcrici4 pinre ciimc to light, liiicler 
which luH beliefs wmild be chaiigwL Flirtlicriiion*, the iiutlif»r not in 
court, he cannot bn rroHR^quehtioiiciU t!i« jury biivfi not the cipportiiiiity to 
observe the cffiK?t of ipicalioniiig, or to Judge of tbe clmnicter mid di«jio«i* 
tion of the writer. 

Th<‘ force of these reasons does not exist when iiii expert adopts or riiii- 
fies the camtents of a hook, ami offerh the opinems of the author im bin tiwii. 
He is then pn*Kniiied to have eoiinidered iiiid wiigbed tlie aswrtioiig of tliii 
book, and to have re:iehe«i a roneliisioii «d hin own, wliicli In* is giving in a 
court of jiiHtiei*, and nmliT the sohuiiiiitieg of an oafli, HxpertK iin* iitit, 
thertffon*, (*oniiiii*i! wholly to tlndr iiithoiiiiI kiiomleifgi* and experiioicin hut 
may givc^ tht*ir opinifin fornii*d in piirt from rending of books. They may 
give} tin* Kouree of their opinioiiH, ami stiite tlin! nil writers, Sfi far ns they 
know, support the same cipinion.® 'Tlif*y eaiiiiot, however, he c*oiii|iidled to 
name the parlicular books, even wdien tlif‘y hfal** that flieir opinions arii 
laiHe*! upon Hlundard works.* It Iuih ht*o|i held ihiit an expert eaiiii<4 rend 
from hi.H own puhlisht**! wesrks to support Ids l^’.’-iiinoiiy, I'speeiall}' when tliti 
witnc}sH doc*.s not t(*stify as to tin* truth id the mlrarts ri*ad.* 

dd'Hlimony a*^ to inatlerH giiiiied from tli«* htmly of hiaiiciard works, ratlier 

’ Blate r. Baldwin fKuii.). 12 Ihie. Hep. ^ Tjylf»r nn llvideiiei*. r. Vwie 

818; ? Aincr. A Kuir, Enry. Law filU; ihele^of Mirh i. Ull NL W. Hfp. [ ihhh]; 
Johantou d . Riehmoiid A I). R. ("o. iC#!.), M'lrHleo] r. Ii!<avii iMirh.i, 15 The Repir. 
22 B. K, Ren 094. 098 I mHUj. 82 Alh. Lfi%v Joiir. M 

^ Btate r. Baldwin (Kaiis.), 12 Pac Rep. * Mix r Si'iplefi. 17 N. Y. Hiipp. 775, 
BIB [18B7]. Juhiict O'lhien iiiiMiUiing, 
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lan from actual practice, is admissible/ and the fact that the witnesses 
aowledge of the subject is limited to what he has derived from books is 
3 t a valid objection to his testimony. He is entitled to speak from the 
jcepted facts of the science.’ Physicians have been permitted to give 
nowledge and opinions confessedly not from their own observation and 
cperience, but merely from reading and studying medical authorities.* 
Ihen books are referred to for authority, or to strengthen opinions, the 
pposition may bring the same books in evidence to test the witnesses knowl- 
Ige, or to contradict him or his opinion.'^ 

Rules for the construction of cuts and embankments, given by an engi- 
eer, and though acknowledged to have been given solely from his recollec- 
Lons of what he had read in Mahan, Gillespie, Gilmore, and other authori- 
ies on engineering, were received as competent.'^ It is therefore submitted 
hat though hooks themselves are not admissible to prove the declarations 
hey contain, yet their statements and opinions maybe brought to the court 
nd jury through the mouths of skilled witnesses. The expert engineer 
hould, to that end, seek, collect, and prepare the opinions of learned authors 
0 sustain his position and carry conviction to the minds of court and jury, 
f contents of books are to be introduced, they must be ushered in through 
he familiar acquaintance, and by the quotations and references, of skilled 
witnesses. 

Books cannot he read to a witness and the questions plied to prove their 
■ontents.® Their contents must have been previously known. Though they 
;annot be read to a witness for the purpose of showing facts set forth, yet 
[uestions may be read from a book on technical science for the purpose of 
naking the questions more intelligible.'^ The use of a standard authority 
m the subject of inquiry has been permitted to shape questions put to an 
expert, and he has been required to examine and read from the book for the 
mrpose of testing his knowledge of the subject.® 

Books may also be read to a jury in the argument by counsel, not to 
Drove matters of opinion, or of fact, but to support arguments presented, 
jounsel should not be allowed to read to a jury from a legal text-book,® 
ind permission to read the law to the jury is within the discretion of the 
;rial judge/® Current schedules of prices in trade, calendars, life-tables, 
ind so forth, have been admitted, and it is submitted that in the same cate- 


^ Fordyce v. Moore (Tex.), 22 S. W. 
^ep. 235; Hardiman v. Brown (Mass.), 39 
S[. E. Rep. 192. 

2 Marshall v. Brown (Mich.), 12 The 
[leptr. 693 [1883], and 32 Albany Law 
rournal 54. 

^ Rogers’ Expert Testimony 28; City of 
lackson v. Boone (Ga.), 20 S. E. Rep. 46. 

* Marshall Brown (Mich.) [1883], 
mpra; People v. Vanderhoof (Mich.), 
mpra ; Taylor on Evidence. 


® Central R. R. Co. v. Mitchel, 63 Ga. 
173. 

6 50 Mich. 148 and 296 and 629. 

Thompkiiis v. West, 56 Conn. 478. 

® Byers v. Nashville, C. & St. L. Ry. Co. 
(Tonn.), 20 S. W. Rep. 128. 

® Yarbrough v. State (Ala.), 16 So. Rep. 
758. 

Forbes v. State (Tex.), 29 S. W. Rep. 
784. 
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gory can be classed standard tables of sines, cosines, logarithms, multipli¬ 
cation tables, etc/ 

In general, it may be stated that books will not be admitted as evidence 
of tlie facts they contain. Their statements cannot be used directly to prove 
the size or shape of a member of a structure, nor what is or is not a proper 
construction of a piece of work. If the engineer wishes to back up his 
assertions by the authority of books he must prepare himself upon the sub¬ 
ject, and give others^ opinions as his own. Questions as to materials, what is 
^^a good and workmanlike manneiV^ what is hard-pan,cannot be proven 
by reading directly from a book.* 

Whatever beliefs or opinions the engineer may wish to advance must be 
his own. He may have acquired them from reading or the study of books, 
he may mention books or cite authority, but he cannot read the books in 
court, nor literally quote the author^s statements. He must express his own 
indvidual opinion and may give in support of his conclusions the fact that 
others have arrived at the same decision, or that other engineers hold to the 
same views.* 

277. Witness may Use a Book, Chart, or Prepared Memoranda to Befresh 
His Memory. —What has been said need not convey the idea that the engi¬ 
neer's preparation requires him to memorize whole pages of printed matter, 
for he may take his books, maps, and notes into court and on to the wit¬ 
ness-stand with him and refer to them, to refresh his memory, upon questions 
in doubt. He may draw up a written narrative, make written memoranda 
of a subject or transaction, and use it while under examination as a script to 
refresh his memory.'^ If he is able to testify (1) that the statements con¬ 
tained in such memoranda are accurate in his present recollection, or (2) 
that from his present recollection the memoranda were accurate when made, 
he may refresh his memory by examination of memoranda regarding dates, 
figures, results of calculation, minutes of testimony, and the like, whether 
vSiioh memoranda has been made by the party himself or by any other person. 
An engineer may make use of a map made by him, wijbh figures representing 
lengths of lines, areas, and quantities, and testify from it. Whether such 
maps and calculations, so employed, become evidence of themselves, is in 
dispute. If positively testified to by the witness, they are admissible; if 
sworn to, that the figures well and truly represent the true distances, quanti¬ 
ties, and areas, they may become evidence. In the discretion of the court they 
may be allowed to go to the jury, and be taken out with them when they re¬ 
tire as a memoranda of the distances, areas, and quantities as sworn to by the 
engineer.* As a witness he cannot read from his memoranda, even though 


^ Morris v. Columbian Dock Co. (Md.), 
2o Atl. Rep. 417; Ricbmond & D. R. Co. 
Hisong (Ala.), 13 So. Rep. 209. 

® La vson’s Expert and Opinion Evdce. 
187-192. Eor an article on Books of Sci¬ 
ence as Evidence, in which many cases are 


cited, see Central Law Journal, vol. 5, p. 
439, and vol. 15, p. 88. 

* Lawson’s Exp. & Opin. Evdce. 169 
ei seg. 

^Best on Evidence (Ckamb. ed.) 227. 
®lSrelf V. Cincinnati, 32 Ohio St. 215; 



ENQJNEER’a AND AltCUITEOT '8 EMPLOYMENT. 


275 


§ 27'r J 

matjo refresh his ineiuory by looking at the writing, but 

he testify from his recollections.* Even though the memoranda is not 

as evidence, lie may use it, if he knows it to have been correct 
whex 3 . made, to refresh his memory, after which he must testify to the 

origixaii^l facts.® The memoranda is not of itself competent evidence to prove 
the stated.* In general, such memoranda employed by a witness to ro- 

fresbL memory must be verified as correct^ before it can itself become 

evidesi^^^-^ If an engineer swear that the figures upon a plat representing 
lengths of lines, areas, and quanLities are correct and represent the true 
dista.xaoO‘«> areas, and quantities, it may become evidence, and the trial court 
may i» i discretion allow the jury to take the plat with them as a memoranda 
wheri retire.* If, however, the witness has no recolhsction of the facts 

in a memorandum independent thereof, yet testifies thereto in full, 
it is Tuot €*rror forthe trial court to refuse to admit tlio memorandum itself as 

evidoxxoc^*^ 

wit^uiss may refresh his recollection by reference to any memoranda 
relating? to tlie Kubject-matier to whhdi his attention indirecdetl on the stand, 
whetlxor such memoranda i« c‘omp(d,ent evidence or not, and then he may 
testifyy if k** fhtm any indeptmthmi riHudleetion of such Hubj(‘ct-matior.'* 
This in not, however, ti gmvral rule.* 

M[oiit«*randa of facts that occurred, must havt^ Ihhui made at the time or 
receixfly lifter tin* evtmt. If made wet^kn er luontliH thennifli!!-, thty eannot 
be aso<l t«i refrt*.^! Ihe meinorv, mu* cun they if nmdc< at tin* rtMjemineiuhition 
of 01 X 0 the part 11 *^.*' Meninranda nuuh* liy a woi’knmn fnun day to day, in 

the oi*cI i iiary enur-i* of IniHliK-HM, may he to hIkov the day.n his (*nipl«»ver 

workcocl oil a ceriiiin Iniilding.** An areliiteet*s t‘ertdiea((' has hmm admitU‘d 
.some t;ir*io after ilie facts id thec’asi%hut from meuHurc'immt.H and not(»H made 
contom I >«o*aneousIy wiiliihe work.*® In genc*ral, a witnens must swear to the 
facts cu.>iitaiuiai, if he will giu* testimony of things in a domiment whicdi he 
is usixx|.^ til refresli his meniory,’^ 

Cuun i ij |j^ t * Jim r » R. (’o. 

(Slip.), tM Y. Uou 

^ VV* ilclf* r .Y» Bailnnir 

r. i ;in»l!fr|<i!. || N. F. Hr|». 

250 (IU« > MvAdr r. WhUr i Pu j. H 

All. ) 

r Hra\ a'ul I. ell Pnr Hrp 117. 
r iMiaii,,. 51 N. \V. iCrp 

22G; CJ i I V »»! UiiisjnijOouii r, 

(Aim), If ^.n, I£r|., 4“7, 

® Iv 1 <• I >|j r. IlnimlU Pnr. 

Rep. 1 . 

®ISr<,‘ir C’lfit iftiiali. U’Mihin Sf. 215 
’Built**- r riiiruro, H iV q R Fi». 

(lowfi.), r» I n. \\\ lb p ? 0 H 

®r>eiiv«.r A IC. (1. li. K. r. Wil-i.ii 
ft* p 1)7 Mi’Ni'i'A' 
ai Par. Rrp lOUI. 

lahiiliitiiiilH, 2 A. A E. 210 ; 


ami $<'(' (’iummmwrallfi v. Hurki*. 114 
Miwh. 201; Min-iil i\ 'riic* Ithnni A C), R. 
t'«», 10 Wrnd, 5S0; BihNcll t\ .Mlrli South- 
rru. i-n* . R (‘o.. 22 N. Y. 202: IlaFrv v. 
Sim-rlmU'.'h. 15 N Y. 'jHO; Ilaivi'v v. 

I'nitf it Siufi-i. I i:i i: s 21 :; 

Sfi}inir <intiiiai .Mut. Ion, Co v , FA'nriH, 
15 Mil. 51 (!H5:i). Ihiuoll T). Hnwimoi 
(Ala.). 10 So Urp 010. Hf t' ttisio Bauiii i\ 
Rr’i\ . 21) Par Rrp. 4 Fi . AihIi'I'.soii 

r. Biiliuf! iNrh ). 5! N W. H(‘p 8.71, 

r. Smith iSup.), 22 N. Y. 

Siifijr IfH 

li ,sji. ih-rn r 1 lutchiiJHon, 20 Ilh. (Ct. of 
App | 1 HM;|, ttino ('tmnimOuitn V M. 
S, A Ft C. U. (5» , IH N. Y. Supp. 000, 
(18021. laOm/ 111 N. Y 40H. 

^^ifurvey r. Fiiitrd Staten. 112 U. H. 242. 
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278. Use of Written Memoraada and Copies Thereof. —Bilk for itiiiteri- 
als, drayage chackn, and weigh checks recciFed with materiiik dtiliftired at 
works are only hearsay efidenct? of the qiuiiititiei of materiiila imrcliaiod and 
put into as true* turOj when the witiiesn does not know that they were correct, 
and was not present when the iiiateriiils were delivered, and ilid not there¬ 
after ineitsureluid inspect theiii.* Bookicif iiccoiiiit, coittiiiiiiiig iieiiis for work 
done and materials furiiklied, the cfirrertiiess of which wiih nwtirii to bv a 
bookkeeper wlio did not nee the work or the goiMk difli%'ert»tl, mid who 
made the entries from meiticiraiida fiiriiiiliiwl by others, sire iniidiiiiiisible, 
where one who had pi^rscnnii kiiowledge of the doing of tini work lyid the 
funnshing of the iiiiiteriiik wns preaeiit at tint trial, iiiid wim not imlled to ilm 
stand.* However, the fac!t that hotikg cif iiccnMiiit cciiiliiiii soiiic errora doiss 
not, in the absence of i‘videiiee that lliti licioka wiire fniiidiileiilly fakifiod, 
necessarily render tliem iiieoinpciteiit.* 

If the original meiimrniiditiii 1 iii.h lieiiii lo.^l or ilto^lriiyed, Ifn* witinmii iiiiij 
use a copy to rcfresli his iinniiory* if lie tcitify tliiit IIm* figtirci or estimate to 
be used were made at tlici liinti of the of the work mid that 

they are correct, and also that tin* ropy m a currrrt tme/ So lirld of a bliie 
print/ Proof of logs of laioks, so as to adiiiit tlir toiiiiiiniiy of tin* book¬ 
keeper as to their coiitnitH, k «iiflirioiit!y shnwn by liis li%tiffioiiy that he 
made diligent seurch for the liook‘^\ and fotiiid soiiio of tlieiii in the rellar of 
the store, in some tdd niblii.di, itiid iiinong theiii the riiiers of the Imukfi in 
question, Init the insiileg of tlieiii iunl Iweii lorn out mid away, iiitd liii 

could not fiml them.* The nipy lieeomeg the best evideiire of the roiiti^iiti 
of the original book or doriinieiil, and in while purol iniileiice 

of its ctmfeiitB, if it be a wri!lf*ii , is not aflmisdble," 

A Ht(‘nograpl!er*H noleg of tie* wiinegg^g legfiinoiiy gi\eii at a furfiier triiil, 
when the Htemigriiplier han ^liown I lint Ii** took the imteHaiid flint thi’viiri* eor- 
root, may la* read to impt*:if*!i tin* witiieg^’g |tr«‘Me!i! leHlimofiV, flioiigli the 
stenographer has no recollfetion of what tlie w it ne-n Haiti/ So wliero t In* books 
of original aec’onnt have !ii*eri dr/royed. the iiniiH ilirmii non'b** provnl Iiy 
the ledger.® A manager of a linn biiMiiieMg, / gnaiis, nsr iandi a Ineik 

to refresh his niemf>ry. if In* did iiuf fiiaki* fin* nitrirg, or .nn* ihrin finide, nor 
assure* ]umH(*If <>f tht*ircorreet ness \v!ii*fi ihe mat tors wi*re fn^sh in ins inriiiorv/'" 
Nor if Hiu’h <*niries were made In’ a party to ihr ^iiit ni Iii ‘4 mui hrlialfh^ 


* Me(f(»rniiek i\ Bashber crialii, ST Pnc\ 
Rc‘p. n:t‘3. 

Dodge r. Morrow Und. Airn.i. 43 N. K. 
Hep. I oil 

® Levine v. Laneiishire Iiik. C*o. iMitin.i, 
68 N. \V. R<*p. H65. 

^Ander.son v. IinhcdT (Net).), 51 N. W. 
Hep 854. 

^Currier v. B. & M. R Co, III N. If. 
226 11855]. 

®otarifleld v Knickerbocker TruBt Co. 
27 N” Htnm mm 


” Dillrii r lluwv .Mifli I. 57 N" W Ibii. 
Ifl 2 ^ 

^ Kli*p-r|i r. Dstunlfi ‘W.udi i. 35 Par. 
Brp mi 

‘*Mr(*radv r. sS C i, 15 S, K. Hep, 
4;io. 

Frit/ r F <. IPS. E Urp. 

hnt Lf*vif»r r L’iti«'ti.f%hir«’ Inn. Co, 
(Minn i. tH N W, ICrp h55 

Doty t?. Hiniih tBtip. i, 22 N. Y. Hupp. 

B40. 
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It is proper to read to a witness extracts from evidence given by him on a 
previous trial to cause him to recollect the facts as he testified on a former 
trial; * and a witness, either on direct or cross examination, may be com 
polled to inspect a writing, if it is in his own handwriting or there is reason 
to believe it will refresh his memory.’ The use of memoranda to refresh 
one’s memory has been held a matter largely discretionary with the trial 
court/ 

279. Use of Maps, Plans, Photographs, and Models in Cou^' 

well established that memoranda, books, and maps may be emp 
trate, explain, and prove the expert's opinions and testimony, L_ 
ject for consideration is what preparations to make. First of all i 
understanding of the facts, circumstances, and surroundings of the 
and the preparation of diagrams, models, and other means of pres 
them to the court and jury. The conditions and surroundings attena 
problem are primary in the determination of results; small technicaix 
often make an entire change in the results and deductions to be drawn from 
certain facts. If possihle, the locality should be visited and carefully exam¬ 
ined, that the expert may be familiar with all its peculiarities. If the occa¬ 
sion requires it, a careful survey and map of the ground should be made. 
Samples and pieces may bo taken of the soil, structure, and materials. 

An vx parte map made by a witness, and shown to be correct, may be in¬ 
troduced, not as imlependont evidence, but to be considered by the jury in 
conneedion with other evidence.'' A civil engineer who has made a survev 
of the loc^ality may testify that there was no obstruction, and that the head¬ 
light of a train would be visible from points in the neighborhood of the 
scene of a collision.^ 

280. Use of Photographs as Evidence. — Photographic views should be 
taken from Hel(^(‘.ted positions, which, if sworn to as being true representa¬ 
tions of what they profess to be, may bo introduced in evidence.® The value 
of phoiographiti views cannot be overestimated. They are invaluable in 
case of (l(*Htruction of buildings or other structures by wind, flood, or fire. 
They arc much easitu’t(> compndnmd than arc ma 2 ')s or plans by jurymen, 
and they are quite diflicult of misrepresentation, and are now generally 
ac(uq)te(l as evidcuuMs. They show (ilevations and depressions, distances and 
sha})(‘H as they naturally appe.ar to the eye, and arc more convincing to both 
jury and judge. They arc. qui(dvly and cheaply made, and are comprehensible 
to the most un(Mlu(‘.ai(Ml and unskilled, and are received for nearly all pur- 
po.^es and in all cases wli(‘re the original object cannot be had. It must be 


’ Klirisinuii v. Scott (Ind. App.), 32 N. 
K. R-’p. HIh. 

^ Stale V. StaiUoii (N. (J.), 19 S. E. R(‘i). 
96. 

^ Miehiixan Iiih. (^). v. Wi<6i (Colo.), 46 
Pnv. Ke{) 6H7. 

V. Ohio River R. Co. (W. Va.), 
18 S. E. liep. 782; State t?. Harr (W. Va.), 


17 S. E. Rep. 794; Roderiquez v. State 
(Tex.), 22 S. W. Rep. 978; McVey v. Dar- 
kin (Pa.), 20 At). Rep 541 [1890]. 

Chic.ago, etc , Ry. Co. v. Chambers 
(C. C. A.), 68 Fed. Rep. 148. 

® Howard d. Russ'dl, 12 S. W. Rep. 
525; Gorinau T. 8. v. City of Dubuque, 64 
Iowa 786, 
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admitted that photographs taken from one point of ¥iew to determine matters 
of size, relative proportions, grade, etc., might be very misleading, as very 
different results can be obtained by tilting the photographic apparatus 
(camera), or by being too near the object, resulting in distortions; but when 
a set of photogniphic views are nmde of an object from different points of 
view and at varying distaiices, it is a very difficult matter to make a mis¬ 
representation of the object and its attendant conditions. 

The following examples serve to sliow their admissibility and viilue: They 
have been admitted “to show damage to premises injured by water”' 
or by a change of grad© of a street/ wrecks/ and of broken parts 

of fallen structures, to show the ob|truction to drainage of a turnpike by the 
erection of a bridge or causeway/ to show a defective sidewalk/ Photo¬ 
graphic views of streets, buildings, railroad tracks, bridges, etc., have been 
admitted.® 

Photographs may be received of deeds and descriptions taken from public 
records which could not be withdrawn, such m to show licnmdurioi/ and to 
identify and describe premises in dispute/ to identify persons/ a lot of jew¬ 
elry,'® and to show the sevt^rity of wounds due to an assault; and the fact 
that tlie expresaion of the injured person’s face was Kiudi m would tend to 
prejudice the jury is not sufficient to show ernir in allowing it to \m used, 
the photograph not being inclinled in the ri*cord." They have been ad¬ 
mitted to identify documents, am! in place of the original if tlie original 
document itscdf cannot l>e had,” and to show field notes of a survey/* 

Photographic, (‘opies on a large scale liavt* been adniittcid to shcm eom- 
parisons of handwriting/^ hut ntich (*opies have been exelnded when not 
offeTod for comparison with enlarged copies f>f the genuine signature/* Tes¬ 
timony as to the genuimniesH td handwriting luis betm <*xtf*iided tti a murk 
or cross by rni^ans of wlncdi an illiterate person signed his name, its weight 


* 64 la. 7.16. 

W'is. 512. 

® Kans’iH R. (Jo. ti. Smith (Ala.), B Ho. 
Rep. 41 [1890]; 46 la. 199. 

* (UifBUiut 11. Tk. Co. V. PIpcT, IVnrm. 
Sup. (1.. .lan'y 1HH4. 

^ Barker v. 'Cown of p{!rry (la ), 25 N. 
W. Rep. 109 1 18851. 

® Glasii r r. Town of He^tjron, 16 N, Y. 
Bupp. 501, fui embankment; m* Loc'ke r. 
Sioux C5iy A P. K, Co., 46 la. lOfl; Red- 
din V 52 la 219; Cermnn T. S, f. 

(5iy of I), 17 N. W. Rep. 151; Cdder 
Zooks ('use, 7ft Penn. St. ;i40; RnlolT r. 
Peo]>le, 45 Nb Y. 211; Mni’ei'V v Barnes, 
16 Gray 162; 26 Am. 119; note 

ttB AuH*r. U(*iK 474; note 21 Alb. Law 
Journal 182; Cozzens r. IliggiuH, 1 Keyes 
206, acetlnr floor; I)(‘dvi(*hH t>. Salt ImkeC. 
R. Co. (Utah), 46 Pae. Rep. 656. 

^ 20 Alb. L. J. 4. 


* Blair r Prllutiii, I IHMafi's. 421; Mulhielo 
t. R. R. C ‘o., 10 N, Y, ITf). C '(Kjper r. St. Paul 
City Ry. Co iMiim.l, 56 N. \V. Rep. 42. 

’ IMder/ook r. rtunueaiweidih, 76 Pa. 
Ht. il5i; Pe»»|dei\ Hiiiiili 12! N. V. 578. 

59 Fvil. Rep. 681; Rulof r. Pet»p!e. 45 
N. Y. 211. 

c (\.o]HT r. St Psud (’ify R, <5»., 
ri Fu’-.fer iMieli I 1 Am, Law d’iineH 

Rep 411 [l-^76i; see alMtt Kboni r Zbnple- 
innii I'Fex.l ]!M77|, Ha^nenf. MeDermcUt, 
II Cent L J 178. 

A\erH r. Harrin fTex.). II S W. Rep. 
76H[|H9f}) 

Mar<'y r. Barnes. 82 Mils’*. 161; but gee 
Hynes e, .Midlermoft fN. Y ). 22 .\!b. L .L 
167||HHO]; ahfi 'rotne r Patkerlairgh B. 
R. (\* ;59 Md. 17 flHTI.j. 

Whi!(‘ S M, (5 k r (birdon (Ind,), 24 
N. E. Rep, lOThl: tuid see Geer r. Lumber 
Co. (Mo.), 14 S. W. liep. 1099. 
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jeing for the jury.^ The question of admissibility of photographs is one 
>rgely, if not entirely, for the trial judge; ’ it is within his discretion to 
^drnit a photograph of a plaintiff in a damage suit, as evidence of the claim- 
int^s health and strength at the time of the injury/ or to show the effect of 
^ flood from a dam that had given way/ The rejection of a photograph of 
premises whose boundaries are in dispute does not furnish a ground of 
exception.' Pliotography is almost indispensable to the expert in the 
£>nl<irged representation of minute objects or to emphasize details ® not easily 
recognized by the naked eye. In all cases, either the witness himself or the 
photographer, or some one familiar with the locality, should be called to 
testify that the photograph is a correct likeness or representation of the 
original object or locality.”^ 

281. Expert Witness should Eortify His Opinions with Authority and 
Undisputed Facts.— The expert having made all arrangements for the care¬ 
ful and critical representation of the circumstances, he must next prepare 
liimself to present his case clearly and forcibly. Although he need not be 
familiar with the language of the authors or books he quotes or refers to, he 
should be acquainted with the substance and theory of the subject, and 
Icnow the volume and page in which it is contained. He should review his 
notes and memoranda of his past work and experience, compare it with the 
books, reports, and views of other engineers, check them by computations and 
experiments, and use every exertion to determine zoliat is and what is not 
the true merit of the question. 

Ilis reasons should he formulated and prepared, for he may or may not 
be asked to explain the reasons of his opinions. 

282. Experts should Seek the Confidence and Eespect of the Court. —In his 
preparation, the engineer always should have in mind the presentation of plain 
truth in phain English. It should be his aim and effort to gain the respect, 
confidence, and good will of the court and jury. His competency and privi¬ 
leges depend upon the impression made upon the court and the discretion 
and judgment it may exercise. It should bo his highest endeavor to present 
his beliefs and opinions by the most convincing proofs, and in a manner that 
may be fully comprehended by every member of the court and jury. ISTew 
and unaccepted theories, foreign phrases, terms, and titles, and technical dis¬ 
tinctions, cannot have the weight of plain Anglo-Saxon common-sense, or 
some simple illustration in every-day life. A sensible, moderate, earnest 


* State V. Tice (Greg.), 48 Pac. Rep. 3G7. 
^ Verran v. Baird (Mass.), 22 H. E. Rep. 
630 [18891; Clevehmcl, 0., C. & St. L. Ry. 
Co. V. Monaghan (Ills.), 80 N. E. Rep. 809 
[1892]. 

3 Gilbert d. West End St. Ry. (Mass.), 36 
K. E. Rep. 60. 

^ Vorran v. Baird (Mass.), 22 N. E. Rep. 
630 [1889]. 

® Hollenbeck v. Rowley, 8 Allen 473 
[1864]. 


® Marev ■y. Barnes, 82 Mass. 161; and see 
9 Amer. Law Rvw. 173. 

Nies V Broadhead, 27 K. Y. Supp. 52, 
also Roosevelt IL.-y. N.Y. EL R. Co., 21 K. 
Y. Sapp. 205; Miller 'o. L. N. A. & C. Ry. 
Co. (Ind.), 27 N. E. Rep. 339 [1891]; Lei 1- 
lein '0. Meyer (Mich.), 55 Ef. W. Rvp. 367; 
Hollenbeck 'e. Rowley, 8 Allen 473 [1864], 
which seems to hold that photographer 
must verify the picture under oath. 
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disposition to present one’s views plainly and clearly for what they are worth, 
a careful avoidance of any effort to force conviction into the minds of the 
court, is far more effective than any attempts to show how very simple and 
plain the one aide is and how preposterous and unheard of are the opinij)ns 
of the opposite side. A simple acknowledgment that contrary opinions 
exist, and the fact that witness is familiar with them, has considered and 
weighed both sides of the question, and has come to Ilia conclusion hy gtiuly 
observation, and reastniing, will carry with them much stnuiger coiivietions 
than any amount of blustering. 

Force cannot exist without ccmnter resistance in mechanics, ami this is 
equally true in argument. The moment a witnegs insists or undertakes to 
impose his views, that moment he arouses reBistaiiee in liis linteiiera, which 
renders his efforts the more unavailing. Much clepeiitls upon tlie good opin¬ 
ion of the court. It is within its power to permit or deny tlie engineer tlie 
privilege of testifying, tc» determine whetlu^r tlie witiieEs comes within the 
requinunents of an expert, which is in nowise a questiuii for the jury.^ 

283. Trial Court Determines the Privileges of an Expert Witness.-»=~Tli© 
preliminary (juesticui whether a witness c»fTc»red as an expert has the m‘ces« 
sary qualificationH is for the court, mid is Inrgtdy witliin its di»*rtdJc)n*® 
Unless it appears from iluj (*vidciice that the trial court’s d<*fusiuii wan erro» 
neons or founded on an error in law, it is c‘om!liisivc,** 

If it he appanmt that cxptui. t«‘s!imoiiy would tend to tin* jury in 

coming to a c!onc.luHi«)ii on the fact-, it is not crr<ir for the trial court to 
admit it.* It has beam held no mTor for tin* trial jiid^c to ri*fiise to receive 
the (expert testimony of a prof«*s8or f»f civil «mgincf»riiig who has madi* the law 
of moving bodit*^ a study and can fed! Ijow far a Irani will move by its 
momentum, as to tin* distance a train would travel, on a ipieslion to contra¬ 
dict tint t(‘8tinmny of otlH*r witnesses U^slifyiiig frten practical experience, 
on appeal.® 

Tin* manm^r ami extent to whi(‘h an etperi may rcfrcdi his recollecdioijs 
by nderc*ncc‘H to nu^moranda or books is aho deft‘rmni«‘d by tin* presiding 
judge--a discretion that may be exercised with nderenc** to the ciiamin- 
stama^H of the casi* and HoinetinH‘s with refertmci* to the c«mdnc! and brnnng 
of the witness upon the stand.* 

In the furtheran(‘e of justice, therourt may in if di-jTelioii lieparl from 


J .Tones tj. Tucker, 41 X. ll r>4n[lHno|; 
Mul. F. I. Fo. r. Alvcn,! iC. (A a IJl 
Fed. Itep. 75n 

wSiu'da r. Liljeni iMiiiu. ).CH X. W. Hrp. 
U6; H<*llVnstein r. Mrd tr! (Mt>. Supj*.r.O 
S. W. Rep. HCKt; ReekeU r N. W. Mti 
soide Aid A'^H'n (Minn.). C9 X W. U«p 
mil 

® Miunrlmn v Burn^ Estnle iVt i. 23 .\il. 
58U; Bt. Louis A' B F. Ry. i\s r. 
Bnidley. 51 Fed. Rep. UUO; Hu\vl n*i e. 
Oakland Bt. Ky. Co. (Cab), 42 Pac. J0*p. 


INip Suiil’i C *511/I’. I'jiiiLdif r.nl. I *10 

Par Rrp. 197. a/e/ i hniraugjn A .1. ( 
f. lb ikr. I.* Nilp r . R»-|' 7.1! (in f!,f 

ftiihtrih^ of ‘in •(]'(' <’;uii|4» 11 Huh 

Ku!. lau Mum ‘478 'I'-H.Xj >i}s‘i r,i}tf \ n'fiti, 
CBlalr r. Hi ndri I Iflalno lU P;ir. Rrp. 
Mt*’, 

niiir r. Atirrdrru A V. F. R, Co. «X. 
c. .2US. K. R. p. 47.5 
Cf«4!n-'‘ur Cubs.. 21 Ml* ii lesjisTfl 
Wateeh H. (‘o. r. Ikdlaiirr |C)hle), 40 X. 
K. Rrp. sa. 
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the usual order of introducing testimony. It may permit experts to tes-fcif 
before the establishment of facts by the other witnesses.^ It determines 
propriety of questions asked, and it is within its discretion to reject qixos— 
tions put to witnesses, if in its opinion they do not bear upon the question 
at issue. Questions to experts are in a large measure hypothetical a.nci 
remote, and are likely to receive a much more liberal consideration uiiclox- ^ 
good impression on the part of the judge than in the face of distrust 
fear/ After the witness has given his own professional opinion in refert3nco 
to what he has seen and heard, or upon hypothetical questions, it is thon 
within the court’s discretion to limit further interrogatories as to what otlxei* 
gciontific mtm have said on such matters, or in respect to the general tea/oli 
ings of science thereon.* 

The extent to which the temper and disposition of a witness may 
shown on cros8-examinatu>n is largely witliin the discretion of the tx-ial 
court;* and the extent to which it may be pursued to test his memory is 
within the disc.retion of the court/ In cross-examination a witness may "be- 
asked in regard to any interest he may have in the result of the trial,, a& 
iilTectiiig Ihh cn*t‘di!dlity/and lit! may bti asked as to whether the examixia^ 
tiorm made by him were made in a careful or a Biiperficial manner. Stxclx a 
qin*«tit)n is imt olijtHttionahki as substibuling the opinion of the witness ±ox* 
thci judgmtuit of the jury tm that point/ 

In conclusion, it may he said that too much care cannot bo taken in tilie- 
pnqturalion for tie* t^xpm-t witn<*H^»Htan(l, ami any man (engineer) who coxx- 
i<*ien!ieimly decs bin tiuty will m(*rit all that he is likely to gtit for Ixis 
ncrvitH'H. 

284. Behavior of Expert Witness in Court— When will Expert Testi¬ 
mony be Admitted. An cxpt*rt’H dutit's in (‘.oiirt may he einhraced in t^w'o 
clasHog : (1) I’lic Huggc«tit>ns and promptings lui may give to the attorxiey 
ill oxaininalicm of otlnn* witncHHos, and (2) his odieos and privileges wlxilo 
tipc»n the stand himself. Little <‘an ho said upon the fonniT, as the cliairfxc- 
tcr and amouiii of asHistama^ must ihqamd upon the character, dispoBition^y 
and private idc‘as of the individuals, and ihtdr skill, practieo, and moilxocTs* 

Ah a gcnoral rule, opinions of witmusc^s are not admissible as evidexxoe^ 
tliey 1011.4 Hpc'ak jiH to facds within tiudr knowledgi^; but upon (piestions of 
nkill m* hcionc'o, with whirh thi^ jury are not familiar, men wlio liave macTo 
the Mihjotd-mattf*r of iiH|nirv tin' ohjcc.t of their particular attention ox* 
^!udv are porniilt«‘d to givi* their opiniems. d'h(‘y ar(i adrnissibh! (1) wTion 
the qiic.ditm invidvcs snhjcM'tH which art^ ht^yond the determination and f nil 


M*i!v of Ih'inaT f. IhiiiHinori*, 7 (’olo. 

:ics I 

' Ihi land T. LillienthiU. N. Y. 4as 
I ; Pcoph* V. Angnlx'rrj, 97 N. Y. 501 

llHH.Ij. 

* lUivlHti Unitl'ci HIiiIoh, 17 Bup. (d. Urp, 

can. 


(V/o.'/.civvzku tJ. nenton-BellefoTituine x^y. 
(1{>. (Mo. Sup ), 25 S. W. Kep. 911. 

Noblin 11 . State (Ala.). 14 So Kop- 
® Bleiikiron D. State (Neb.), 58N.'W.K-op- 
587. ^ 

ISrorth(‘rn Pac. R Co. v. Urlin, 15 Sop. 
('t. Hep. 840. 
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•understanding of the judge and jurors, and (2) when the witness offered is 
fully qualified to give the required information. 

The rule determining the subjects upon which experts may testify and 
the rules prescribing the qualifications of experts are matters of law, but 
whether a witness offered as an expert has those qualifications is a question 
of fact to be decided by the court at the trial.' We have chiefly to deal 
with the law, as we cannot determine the judges^ opinions of individual cases 
(or person). Courts are inclined to limit the testimony of experts to the 
rules now in use, and to confine witnesses to facts in all cases where practi¬ 
cable, and to leave the jury to exercise their judgment and experience upon 
the facts proved. Facts may be specifically contradicted, and if witnesses 
testify falsely they are liable to punishment for perjury, while opinions may 
not be proved positively wrong, and false opinions may be given without 
fear of punishment.^ 

The fact that a witness may know more of, or may better comprehend, 
the subject than the jury is not sufficient to authorize opinion evidence, but 
it must relate to some trade, profession, science, or art in which the expert 
has more'skill, and can pass better judgment than jurymen of average intel¬ 
ligence.^ If the facts can be placed before the jury, and they are of such a 
nature that jurors generally are as competent to form an opinion in refer¬ 
ence to them and to draw inference from them as experts, then the opinions 
of witnesses are not competent, and such evidence should only be received in 
case of necessity.A question which elicits a reply based on a mere arith¬ 
metical calculation is not objectionable as calling for expert testimony. 

If the relation of facts and their probable results can determined with¬ 
out special skill or study, the facts must go to the jury, who will be left to 
draw their own conclusions and to form their own opinions.'^ If the inquiry 
relates to a subject which does not require peculiar habits of study in order 
to enable a man to understand it, the opinion of skilled witnesses is not 
admissible.® The true test is not whether the subject-matter is common or 
uncommon, or whether many persons or a few have some knowledge of it, 
but whether the witnesses offered as experts have any peculiar knowledge or 
experience, not common to the world, which renders their opinions founded 
on such knowledge any aid to the court or jury in determining the ques¬ 
tions at issue. 

285. Some ftuestions Held Hot to Eequire Experts to Determine.-—It 

has been held that a question whether, under circumstances proven, it was 
a proper time to burn brush,^^ was not a question requiring the assistance' of 


’ Jones 1 ). Tucker, 41 H. H. 546. 

2 Furgeson v. Habbell, 97 N. Y. 507 
[18841. 

3 Staffords t?. City of Oskaloosa,64Ia. 251 
[1885]. Overby -y. Chesapeake & 0. Ry. 
Co. (W. Va.), 16 S. E. Rep. 813. 

4 Witmark v. Manhattan Ry. Co. (H. Y. 


App.), 41 N. E. Rep. 78. 

5 Belair ^ C. & N. W. R. Co., 43 la. 662; 
Van Wyclen v. City of B., 118 N. Y. 424 
[1890]. 

® Overby v. Chesapeake & O. Ry. Co., 
(W. Va.), 16 S. E. Rep. 813. 
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experts,* even though the witness offered had many years of experience in 
clearing land by fire, and had observed the effect of wind oti fires, in the local¬ 
ity in questioii, and had visited the land and made a plan of it. On the 
same ground opinion evidence has been rejected as to whether a horse should 
have been tied,^ whether stairs were located in a safe place in a building," as 
to the effect of water in disintegrating mortar of a wall,'* as to the value of 
p*al e8tatt‘,^ whether a survey was actually located on the ground or was 
nnule in tlie offieti from plats/ and whether wood was, or was not, rotten.'* 
Cfeiitiriilly questitmH of value, as of a horse or land, do not require expert 
knowledge. Witnesses who are not architects, builders, or contractors may 
be allowed to stati! tlieir opinions as to ilm worth of a building from a gen¬ 
eral knowledge of it witlmut being able to estimate the value of any of the 
materials entering into its construction." 

It has been held not to require an expert to prove that a wall migl 
cmcked m a result of defects in the wall and foundations to show tha 
wall was defcMdiva; * whether boards piled in a certain manner will pru 
a cargo of periBhabk freight; if a certain arrangement of machinor 
dangcinnw;" as to iti(» safety and fitness of a helUfuHtcning when a piece ujl 
the belt ami the fastenings are Imfore the jury; ** as to how much limestono 
is henimth a railremd and its valit(» per ton;*" as to what hard-pan is and 
whether an? mm found;** as to Ihjw mncdi a man can improve his hand¬ 
writing in a shori In dettuanining the explosive (‘,hara(d.(‘r of dust in 

a him a «*hemid, md. shown to havo had any ex[)enen(‘e with the same kind 
a! diot tmlHiile of his lalH)ra!4)ry. is not competont to ti'Htify that, if fire 
came in. i‘ontact with it* an t»xploHion wouhi ocamr.* 

WitiiesHCi c’linnot give any cqdnioiiH as to tin^ h‘gal tdTtad of documents 
or events^’ m^r will thfdr opiihcm h«‘ rtreivtal as the aimmnt of damages 
siiffeiasi in an iietion for damages;* nor as to vrlud.her a ci^rtaiJi ailment 
Would bring to a man the knowhnlge that he was md in perhad health. 
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r>H#i iiHaT). 

*'ruriHT p. Utifir (Mo. I, 21 W, U«‘p. 

i« Srliw!i!g«‘r r. R tvinuad N Yn. 11 X. 


K‘. Rrp. m2 llHHTf 

** Frr<‘!Hni<[ v. St. Futil Plow Works 
(Minn.). r»n N, VV. Rep. 1020; Kaufman v. 
Mnicr iFidJ. 21) Pn<* lirp 4H1. 

Hurley r BulVulo F. MuiCg. Fo. (N. 
Y, App ), 20 N F R<'p* SI2. 
o Rrudini^A IP H Fo. r BjilliuiHfT(Pa.), 

I2Atl Rep. 201 

** ('urricr r. B. A. M. R. H , 24 N. II. 
4 OH. 

McKooih* p. Bunu'H, lOH Muhh. 244 
liHTn, 

.sliufridt r. S'-jirini^ 00 IJl. App. 241. 

” 'Phoiupson i\ Brannin (Ky.), 21 8. W. 
R<*p Ior»7. 

'PitJirlev f Fity of Pn)vi(lenr(‘, 8 K. 1. 
402. aMrtnrd, Brown v ProvitOmcc R. Co., 

12 R. 1. 22 H [ IsTO). 

Met L. IiH, (P) (»f N. YF v. Simpsou 
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286. Expert Cannot Determine ftuestions which the Jury are to Decide. 

—The opinion of witnesses upon the precise questions the jury is to deter¬ 
mine is competent only when the nature of the case is such that facts can¬ 
not be stated or described to the jury in such a manner as to enable them 
to form an accurate judgment thereon and no better evidence than such 
opinions is attainable/ The object of all questions to experts should be to 
obtain their opinions as to the matter of skill or science which is in con¬ 
troversy, and at the same time to exclude their opinions as to the effect of 
the evidence in establishing controverted facts. Questions that require the 
witness to draw conclusions of fact should be excluded.’* Opinions cannot 
be asked upon facts or questions that are to be determined by the judge or 
jury, but experts may give scientific opinions, under an assumption of facts 
similar to or identical with those presented in the case.’* Such questions 
are termed hypothetical, the witness being asked if certain facts testified to 
are true, if he can form an opinion, and what his opinion is.^ The opinion 
of witnesses cannot be asked directly upon the circumstances of the case 
being tried, but hypothetical cases very similar may he described and the 
opinion of the expert asked upon such hypothetical case.^ So when the 
question to be determined was whether the state or its employees were 
negligent in making changes in a bridge, a question to the person who built 
it whether he ^'left the bridge, in his judgment, safe for the ordinary uses 
of a highway bridge,'"’ was held inadmissible, as he was thereby permitted 
to determine the question which was at issue and to be decided by the 
hoard (jury). And where the negligence of the party injured by the fall of 
the bridge was at issue, it was held improper to admit the testimony of an 
engineer that the load was excessive and that the stones were negligently 
united and moved over the bridge, though it would have been proper to have 
admitted him to testify to the supporting power of the bridge or any one of its 
panels or any one of its stringers/ So where a scaffold has given way, a witness 
should not be allowed to testify as to whether, in his opinion, the scaffold was 
^'put up right,"® though he may, as an expert, show the effect of a knot or 
cross-grain upon the strength of a timber supporting the scaffold.*’ Where 
the question at issue is the faulty construction of a railroad, an engineer, 
testifying as to the construction of the track and the probability of deposits 
of sand thereon in rainy weather, could not, on cross-examination, state 


^ Van Wycklin v. City of Brooklyn, 118 
N. y.424 [1890]: Pacheco v. Judson Mfg. 
Co. (Cal.), 45 Pac. Rep. 833; Ewing v. 
Goode (0. C.), 78 Fed. Rep. 443. 

* Hunt V. Lowell Gas Lt. Co., 8 Allen 
169; B. & L. Tpke. Co. Cassell, 66 Md. 
419 [1886]; Butler tj. Chicago, B. & Q. R. 
Co., 54 N. W. Rep. 208; Yeaw v. Williams 
(R. I.), 33 Atl. Rep. 33 [1893]; Mauer v. 
Ferguson, 17 N. Y. Supp. 349. 

* Rogers’ Expert Testimony 39. 


^ The C. R. J. & P. R, R. Co. v. Moffit, 
75 Ill. 534. 

5 McDonald v State (IST. Y.1,27 K E. 
Rop 358 [1801]; Eastman v. State 27 N. 
E. Rep. 358 ; Hughes v. Muscatine Co., 44 
Iowa 672. 

® Mauer v. Ferguson, 17 H. Y. Supp. 
349. 

Boettger v. Scherpe & K. A. I. Co. 
(Mo ), 37 S. W. Rep. 466. 
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the engineers on the road were all aware of that fact, this being a mere 
Btice.* 

57. Hypothetical ftuestioEs may be Asked of an Expert Witness.—The 

thetieal question must not call for an inference which is within the 
nee of the jury to draw.® The witness should not bo called on for his 
on on disputed c|uestion8 of fact, or as to the credibility of any of the 
jsses.® A witness is not to be asked if he believes another told the 
, An opinion m worth nothing as against absolute knowledge, fact, 
w, and the export should furnish the facts on which his opinion is 
led. In asking questions, the facta should bo clearly stated, and the 
ion should be dearly within the expexd/s special knowledge. If ques¬ 
ts clearly within expert’s special knowledge, you can sometimes ask the 
point which is to be dacided. The facts assumed need not have been 
‘d^ nor can the question be objected to on the ground that the facts 
tied are not trut§.'‘ The tcHtimony offtired should^ however, establish 
' fact eniliraced in a hypothetical question, or it may be objected to 
.he jury be iiiKtructed to disn^gard that part of the evidence, 

, in error to receive answerH of expert witnesses to hypothetical ques- 
whicli iwsume the exiatemee of of which 7W evidence is oITered;^ 
iny facts may be a8Huinc*d wliitdi th<^ evidemte tends to (‘stablish/ If 
ngineer has heard or n»ad ilie evidence, or is familiar with the facts of 
aw\ ht‘ may he asked his opinion on the assumption that th(»y are true. 
m facts are not disputed, tin* c|U<*«(ion should imdndt* thcuu all. The 
upon whi<*h an opinion is bused must always be laid ladore the (u>urt 
jury. This must he done in «»rd<*r that the jury may judge for ihern- 
B, iiml for the furtlu^r reason that othm* experts may Ih» (‘uIIcmI to con- 
■rt the opinion.’ It i« erroneous to permit a witness to he asked to 
liiH opinion, based on his rec’oll(»ciion of thc^ t(‘stimony of anotln^r wit- 
• 'riie assumed faets should 1 h* stated hypotlieiicadly in tlu^ ques- 
An c»xpf‘ri bridgc^-bnilder has bemi pro|H»rly nllowi'd to give his 
on m to the* lUitHcdmu*}' of a timber like unto orn^ that broken in a 


ng.® 

onie courtH liave held that such fpiestions nhould state all thc^ facts,’* 
* of hers have allowed qin^stions that tnubnu'e facts ckuhnnhle from tins 
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the eTitlence fairly tends to prove, though they may not he fairly proved.* 
It has been held mi necessary that the hypothetical question propounded 
to an expert witness shall embrace all the facts as to the particular subject 
tinder investigation.* If the facts on which the opinion is based are dis¬ 
puted, their truthfulness may be assumed hypothetically.* 

It has been held even that a hypothetical case stated need contain only 
BUtdi facts as tend to support connsePs theory of the case.'* Testimony that 
a thing has been done three or four times a day for a month will support a 
qucHtion whether a certain result would follow if a thing had been done as 
imiiiy as one hundred times.* But an inquiry as to how much water would 
Im thrown from a certain opening, under a pressure such as was on the 
pumps,’" 'wm dciiied, when there was no evidence as to the amount of 
prcHHurc.* (icnerally, an expert witness should not be allowed to testify to 
hypothetic*!!! questions based upon facts a part of which only have been 
proved P The faet that the names of the parties to the suit are mentioned 
in putting hypothetical questions is not objectionable.® 

It is safm- to embody all the particulars on which his opinion is asked, 
tlioiigli the trial court may in its disciretiou allow questions to be put in 
olhtu* form.® I)(*ciHi«mH are found which hold that the opinion of an expert 
witness must he Iniscsl on pre^ved or admitted facts, or upon such facts as 
ari^ jisoniu*ii to (‘xist for tln^ purpose of a hypothetical question, and it is 
net a snlheient ohjretion to sucdi question that the facts stated therein had 
not b<‘en put in evidence, nor (‘jui it 1)6 obje^cted to upon the ground that 
the fnefs ;iHsnmed ar(‘ not trne.“’ In an action for work and labor performed, 
it is proper for j)!aintilT to put to ordinary witnesses hypothetical questions 
in reioird fo the vnlm‘ of the <ervi(U‘s jilleged to have been performed." An 
opinion iiiav he* iisked of ti phvsHuan as to wluit would be the lesiilt of a 
di e.'i <’ in the imtnril and oi’dinarv (toursc?to wit, tluit the plaintiff would 
ni‘Vrr be any biUter jind never \n^ iibh‘ to strengthen his limbs." 

288. Witness Acquainted with Facts of Case.—If the engineer has 
personal :i.*qtiainl:im‘e with the subject-matter, and a knowledge of the 


H«‘|t [|ssM]; PiMtplc* r. Durrant (Oal.), 

■|H P t<-. TT) { IH97 [. 

5 H ii; r Hniikine (bova). 54 N. W. U(*p. 
•M-; K»’’. V r Pi-nmilt (Idaho), 48 Pac. 

Ur'*’ r»i!^uri. 

pixi.lMMi r. (Jnd. 8np.), 34 N. 

fMi-f r. Manhattan Ily. Co., 33 

N *^iii>p 3,a. 

«p..nr{ir Piiy of Huntington (W.Va.), 

. M. A Ib H. <’o. r. Webb (Ala.), 

I! Se. Hep 8SH. 

« Vrnninhm A W., ete., Co. i). Vcrmil- 
li.Hi (S I) >. in N. W. Hep. B()2 

1 /,! re MnHoiJ. 14 N. Y. hupp. 434; 
semhie, Ill. Silver M. & M. Co. v. HolT (N. 


M. ), 34 Pjic. Hep. 544. 

^ Lee V. Henman (Ycx.), 32 S. W. Rep. 
93. 

Horeback v. Penna. Co. (Conn.), 20 
Atl. Hep. 405 [1890]; In re Miller’s Estate, 
26 Pittsl). J. (N. S.) 428; Hammer- 
burg tJ. Met. St. Hy. Co., 1 Mo. App. Rep. 

D(M*g r. Morehead (Tnd.), 11 N. E. Rep. 
458 [1887]; see also Baltimore & L. T. Co. 
tJ. Ca8.sell. 66 Md. 419 [18861 

” Graves v. Pemberton (Ind. App.), 29 

N. E. Hep. 177. 

Stromm N. Y., L. E. & W. R.Co.,96 
N. Y. 305; Cole d. Fall Brook C. Co, 
(Sup.), 34 N. Y. Supp. 572. 
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facts aiui circumstances eiirrounding it, he may be permitted to give his 
opinion directly without any hypothesis, or if there is no dispute as to the 
facts, the ciuestion may be direct, upon the facts of the case. The facts 
must be stated, for even though the witness may have read testimony and 
all the facts he cannot be asked for his opinion. There must be a specific 
question covering the facts or the asHurned facts.^ 

Thus an engineer who has had charge of the erection of a wall may 
testify wliether or not it was properly and compactly constructed.’ If he 
has inspected and made a proper investigation of a bridge he may give his 
opinion wlnethcr the ahutiimnts of the bridge were skillfully and properly 
placed.® He may testify as to tim effect of decay of the bridge timbers 
upon the britlge itself, ami as to the ordinary life of such timbers as were 
used in the bridge,^ and as to whether in his opinion the decay set in before 
or at the time of the ac^ddotit, when the inspection was made a year 
®tlicireiifier, ami m to whether a superintendent was qualified.® If the evi- 
cliiiicti bti conflicting, i. f., if the facts are not admitted, then questions must 
be put hypothetically. 

Ill engineering cases, and to engineering experts, questions may usually 
be put directly. CientM*a!Iy% tlui cireiuuHtances are such that an engineer may 
vi.nit the scene of the ditlicuilty and investigate tlie facts for himself;® but a 
lijpothoticml qiu'Htion put to an expert witnesB, calling upon him to take 
into aceciunt his t>wn personal knowledge of faists, is not pennisBiblo.’ If 
lie liiiH in«p«*eli'd iIh! work or the \vre<;k, and has ([ualified himsedf by stating 
till* fju’th upon whioh bin opinion is based, his testimony may he admitted 
even when he m noi an inxpori.* 

289. Weight ami Value of an Expert’s Testimony is Determined by 
Jury. All hough it is the onic<* of the judge to determine who are exports, 
what are proper fpu*stion«, ami how they he put, yet tlu^ truthfulness, 
weight, and impoiiaiiei* of Ids icHtimony is decid(*d by th(^ jury. It is for 
llioiii to determine from tlio faets, the (mnduet and Indiavior of the witness, 
flow miioh tfi bidievi* ami whnf. to Ixdieve.® Th(‘jiulgments of witnesses 
aro not a- a maUer of law to lu* nc^eopled Ijy the jury in ih(^ place of their 
awn durioi are not pnadmUal from exinausing thoir own ideas 

J /ii rf Sie'lliiia’^ Will iN i. U'i N. E, ids 28 R. W. TUq>. 518. failnm 

H« |. lonij {»f a bridge; areord, Dr'nvcr. T. A'. Pt W. 

^ Pi.lljiaei r 0 X V. 93. Ry (’<> v. INiluMki I. I), do. ((’o'o.), 35 

1 1 :ir in X . 1 oM j 1 Ko7J. Psu*. Rep 910. bi'idce aOutincntH oh- 

^ M'Oifsu. r Finuniu (*i» |Ia I. 01 N. W. siruftiair an ii-i iiralion ditrli : 1 Idfcndcin 

Urp c.a ModMrtf.Mo Hup.), 3ns W. R<‘p. H03, 

Wa asii {Mtj (' A* A, 'r'p‘lo* r (’»%<* Meend of a !mr.st(*d inhubdoiu'; Hncda v. 
^ Md I .:o \’l 10*. :j 7I. Bar kaU-w r 'Fm labcra f Main.). 08 N. ^V. Rep. 30, tkick- 

(' I A R (‘o lAln. i '.it) Hn. Rrp. ijcsh Hiul Strciii*:!h of a ('istern wall ; Rg?m 

non ■ ‘ r Dry Dock, etc., H. do. fSnp ), 42 N. Y. 

' r Hi. FniiHin’ Chunli. 59 Supp’ IHH, time to corrode a boiler. 

551 |D 0 o| ^ Stiring Co. ®. Edgar, 99 U. S. 645 

' !i•lllllbb r Hiiiit. 2* N Y. Sapp. ^12, 

^ (i.ilvc'dcm, H. A S. A. Ry (5 k v . Dan 
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iind knowledge upon tlie subject; it is their province to weigh the opinions 
offered, the time devoted, and other circumstances, and to apply to them 
their own experience and knowledge of the character of such questions.* 
The opinions of experts cannot he substituted for the common-sense and 
judgment of the jury; the purpose of their own introduction is to supple¬ 
ment the general knowledge and experience of the jury.* It is therefore 
orror for a judge to charge a jury that expert testimony should be met by 
other expert testimony, and if it is not, it (the jury) should regard their 
opinion as correct. Such evidence is to be weighed like other testimony 
by the jury, and a defendant to a suit is not bound to employ rebutting 
oxperts/ 

290. Expert Witness must Not Try to Determine Questions whose Deter¬ 
mination Is for the Court or Jury. —The construction of written instru¬ 
ments is for the court or jury, and not for the surveyor or engineer (wit¬ 
ness) ; the fact that a surveyor has scaled the map by which land is 
descu'ibed, and found it incorrect, cannot be admitted to prove title to land 
in dispute/ Nor can the opinion of other witnesses be admitted to show the 
true meaning and location of boundary lines in dispute.'" Or, in the lan¬ 
guage of the court, Experts cannot be called to give their opinions on sub- 
jinds of this character. Witnesses are competent to show lines and measure- 
inentH, hut the construction of written instruments is for the court alone.^^ ® 


Although a surveyor may in some instances be called upon to explain or 
Hceount for a mistake in a survey,^ or give his opinion as to how he would 
locaU^ a tract similar to the one in controversy,® yet he may not give his own 
eoriHinudlon of the description and survey, nor determine what are the con¬ 
trol liug calls of the deed.® Though his evidence may he admitted to aid in 
locating tin* land by the description in the deed,*® he cannot determine the 
location of a irnet according to a description when it is a duty devolving 
tipon a jury.'* ITe may not testify that there was no conflict, as that ques-' 
ti(»n is to 1 h‘ determined hy the jury/* A question whether there were any 
marks to show that any persons, other than those mentioned, got any of the 
land, wlnm tlu^ surv(\yor has, as an expert, fully explained a plat, and all 
tluit lie saw or could find in regard to the lines therein, calls for witness s 
opinion as to facts, and is leading/’ He is a qualified witness to test and 

’ Hrnd t) ITart^ravc. 105 U. S. 45. 

^ Lcitt(>nH(iorfer'U. KincVs Admx.,7 Colo. 

4ufi (1^''^ n. 

^ r.*()T)l(‘ T. Vandftvboof (Mich.), 39 N. 

\\ K(‘n ‘2H [IRRH] ; The Conqueror, 17 
Stip. (n.’Kcp. 510; Ewing z). Goode (C. 

C. 1. 7H Fed. 442. 

^ Twngood v. IToyt, 42 Mich. 609. 

^ VuhWc School V. Rislcy’s Heirs, 40 Mo. 
a5G. 

* * ^ Norrnent v. Fastnaught, 1 McArthur 
515 

Forhes 'o. Camthers, 3 Yeates 527. 

• Farr v. Swan, 2 Pa. St. 245. 


^Whittesley v. Kellogg, 28 Mo. 404; 
Tate Frau fCal.), 44 Pac. Rep. 1061. 

Cornwell d. Cornwell, 91 Ill. 414. 
I'1R791; affirming Colcord r. Alexa^er, 67 
III. 584; Ormsby v. Ihmsen, 34 Pa. St. 
462 

” Schultz Lmdell,30Mo. 310; Blumen- 
thal D. Roll, 24 Mo. 113; Randolph 
Adams, 2 W. Va. 519. _ ^ 

Bugbee Land Co. ». Brents (Tex. Civ. 
Add ) 31 S. W. Rep. 695. 

Eapley Klugh (S. C.), 18 S. E. Hep. 

680 . 
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apply data on a map, in determining their sufiB.ciency as guides by which to 
ascertain a location/ The interpretation of a contract is for the court, 
though it contains technical terms, and it is error to allow an expert wit¬ 
ness to state how he understands it; the expert may explain the meaning 
of such terms/ 

If skilled in maso'n work, his testimony is admissible to show the mean¬ 
ing of the terms mason work^' as used in a contract for the construction 
of water-works, and whether they include the laying of certain pipes;" and 
if a builder, he may testify as to the meaning among mechanics of ^^smoke¬ 
stack/" ^ 

291. ftualifications of an Expert—Who may Be an Expert Witness.— 

After having determined that the question is one requiring expert testi¬ 
mony, it next becomes necessary to inquire if the witness offered is quali¬ 
fied. To render an opinion admissible, it must first be shown that the wit¬ 
ness possesses superior skill and scientific knowledge in relation to the 
question. This must be done before the opinion can be asked.'^ An expert 
has been defined as nothing more than a man of experience in the particular 
vocation to which the inquiry relates, or as one having peculiar knowledge 
or skill in reference to the subject-matter of inquiry,'or simply as a person 
instructed by experience/ They have been defined as men of science,"" * 

persons professionally® acquainted with the sciences or practice,"" ® con¬ 
versant with the subject-matter/" persons of skill,"" " experienced per¬ 
sons,"" possessed of some particular science or skill respecting the matter in 
question/" 

No precise knowledge is required. It is enough if the witness shows an 
acquaintance with the subject as to qualify him to give an opinion/* He it 
not incompetent to testify because he has acquired his knowledge from 
books, but he must have made the subject of inquiry a professional study 
and a calling. It cannot be understood that a lawyer may, by a few weeks" 
study of engineering books, qualify himself to testify as an expert engineer, 
or vice versa.'"'' A witness who testifies that he is a mechanical engineer, 
that he graduated several years before from a university, and since then has 
been engaged in civil and mechanical engineering; that he has given some 
study to the investigation of the strength of grindstones, and the safe rate 
of speed at which such stones of various size might be lun, and that he 


* Grand Tt. L & D. R v Cliesebro 
(Mieli.b 42 N. W. Hop 66 [1889]. 

Caririll V. Tlxompson (Minn.), 59 N. W. 


Rep. 638. _ 

® Iillffin 1 ). Joslyn (Ill.), 26 N. E. Rep. 
1090 ri8911. ^ ^ ^ 

^ Skfdton V. Fenton Elec. L. & P. Co. 
(Mich.), 58 N. W. Rep. 609 
* Pane V. Parker, 40 N H. 59 [1860]. 

« Louisville, E , & St. L. R. Co. v Don- 
njgan. 111 Ind. 179; 58 Ala. 290; 92 Ind. 
464; 102 Ind. 138. 


Folkes V. Chadd, 3 Doug. 157. 

® Jones V. Tucker, 41 IST. H. 546. 

® Strickland on Evidence. 

^0 Best on Evidence 

” Rochester v. Cbe.ster, 3N H. 349, 365. 
Peterborough v. Jaffrey, 6 N. H. 462, 

464. 

Beard Kirk, 11 N. H. 397. 

Terre Haute c. Hudnutt, 112 Ind. 542. 
15 Rogers’ Expert Test. 28; People v. 
Thackery (Mich.), 66 N. W. Rep. 562. 
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thinks he can state what is a safe rate of speed, is qualified to testify as an 
expert in regard thereto/ Mere opportunities for observation are not suf¬ 
ficient; thus the opinion of a civil engineer on the sufficiency of a highway 
was held incompetent/ while the opinions of professional road contractors 
have been held to be competent/ 

An editor of a stock journal was rejected as an expert on diseases of 
sheep, having had no practical experience or veterinary practice ; ^ but pel*- 
sonal experience with and care of stock will qualify a witness/ A professor of 
veterinary medicince, employed for many years by the Department of Agri¬ 
culture in the investigation of diseases of animals, is competent to testify 
as to the nature and symptoms of Texas cattle fever. He may state what 
districts of Texas are infected with the cattle fever, though he has never 
visited those districts, the knowledge gained by him in the correspondence 
of the department, and in the investigation of such diseases as to the 
places of their origin or prevalence, not being properly hearsay/ 

A druggist who did not make an analysis of a compound, and who 
was unable to do so, and only judged its cliaracter by taste and smell, can¬ 
not testify as to a preparation, and that it contained alcohol; ^ but a miller 
of tweny years^ experience, accustomed to analyze flour by a process used 
more or less by others, may testify as an expert as to the component parts of 
of fiour, though he is not a practical chemist.® The objection that expert 
witnesses based their opinions of a stated question upon a crude and insuf¬ 
ficient analysis does not affect the admissibility of the evidence, but its suf¬ 
ficiency only.® 

The evidence offered through an expert must be confined to the subject- 
matter in which he is skilled, experienced, or learned. An engineer cannot 
testify as an expert in medicine, nor a painter in regard to the framing of a 
building, or its construction/" Hor can a brick and stone mason give an 
opinion as to what caused the floors and walls of a building to collapse." 
It has therefore been held that a witness familiar with earth dams could not 
testify as to a dam built of wood,^"* and that the a[)parent safety of an 
embankment cannot be judged by one who has merely seen it collapse.^'* 

One who has been a civil and hydraulic engineer for several years is qualified 


* Helfensteiu «. Medart (Mo. Sup.), 36 S. Dane d. Slate (Tex.), 35 S. W. Rep. 
W. Rep. 863. 661. 

^ Benedict v. City, 44 Wis. 495. ® Davis v. Mills (Mass), 40 N. E. Rep. 

® Taylor v. Town of Monroe, 43 Conn. 852. 

43; accord, Bergen Neck Ry. Co. -y. Pt. ® State Martin (S.C.), 25 S. E. Rep. 113. 

Breeze E. & J. Co. (N. J ), 30 Atl. Rep. ^“Kilbourne v. Jennings, 3S la. 533. 

584; Wheeler & W. Mfg. Co. r. Biickout Peteler Portable Ry. Mfg. Co. v. 

(N. J. Sup ), 36 Atl. Rep. 772. Northwestern A. Mfg. Co. (Minn.), 61 N. 

^ Rogers’ Expert Testimony 33 W. Rep. 1024. 

5 Pears m v. Zehr (Ill.), 29 N. E. Rep. Weidekind r. Twoliime Co. W. Co. 

854; semble, State v. Dixon ^La.), 16 So. (Cal.), 25 Pac. Rep. 311. 

Rep. 589. Central R. Bkg. Co. v. Kent (Ga.), 10 

® Grayson v. Lynch, 16 Sup. Ct. Rep. S. E. Rep. 965. 
t064. 
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to testify as an expert in matters touching civil and hydraulic engineering.' 
An engineer who examined a ditch two months after it was abandoned by 
the contractors, and found the original stakes, showing the depth of the 
ditch, and was able to verify his estimate from such stakes, is competent 
to testify to the cost of completing the ditch.* His testimony has been 
admitted to prove that stakes were surveyors^ stakes; * that piles of stones 
and matks upon trees were monuments of a boundary;^ that a particular 
line was marked by government surveyors.^ They have been permitted to 
give results of surveys made, and the relative position of the line to exist¬ 
ing monuments, fences, and buildings;® their opinions have been allowed 
upon the location of boundary lines which had not previously been officially 
located.' These, however, cannot be allowed if the true location of the 
boundary is a question upon which the jury is to pass.* A surveyor may 
testify in such a case that in his opinion certain marks upon a tree w 
corner or line marks, but he may not testify to his opinion that a particular 
tree is the corner of a grant in question.® 

Engineers experienced in construction are frequently called, and cases 
are frequent where they have given opinions in that branch of engineering. 
Examples as to the time required to construct and complete a railroad,® to 
show what is a reasonable time in which a contract shall be performed; as 
to the value of the work done," or the cost of construction of a house; " as to 
whether abridge was skillfully constructed with reference to a creek;as to 
the proper size of the base of certain columns;" to show the strength of 
materials, and to show that a structure was not properly constructed to sus¬ 
tain the weight to which it was subjected; ® to establish that a crack in iron 
machinery could have been ascertained in certain ways; " as a defect in a car- 
wheel by the hammer test; " to prove the faulty construction of a dock; " that 
in order properly to carry out a construction contract, certain methods of 
erection and certain work done were necessary; " and what the rule is as to 
constructive measurements.*® 

^ Eggcr tJ. Rhodes (Cal.), 37 Pac. Rep. 

1037; and see 5 B. & A. 64. 

^ McDonald 'o. Dodge County (Neb.), 60 
N. W. Rep. 366. 

^ McGrann ?j. Hamilton (Conn.), 19 Atl. 

Rep. 376 [1890]. 

^ Davis li. Mason, 4 Pick. 156. 

^ Barron 'o. Cobleigb, 11 N. H. 557; Wal¬ 
lace D. Goodall, 18 N. H. 439; 24 Ala. 390. 

® Messer v. Regunter, 32 la. 312. 

Kinsley -y. Crane, 34 Pa. St. 146. 

8 Clegcr^j, Fields, 7 Jones’ Law (N. C.) 37; 

Tate y. Fratt (Cal.), 44 Pac. Rep. 1061. 

^ L. E. & St. L. Ry. Co. -u. Donnegan, 

111 Ind 179. 

Goddard v, Crefield Mills (C. C. A.), 75 
Fed. Rep. 818. 

" Crawford v. Wolfe, 29 Iowa 567. 

* See Secs. 286 and 290, supra. 


Woodruff iJ. Imp. F. Ins. Co., 83 N.Y. 

133. 

13 Bellinger i;. N. Y. Central R. Co., 23 
N. Y. 42. 

1^ Linch V. Paris L. & G. E. Co. (Tex.), 
15 S. W. Rep. 208 [1891]. 

1^ Callan v. Bull (Cal.), 45 Pac. Rep. 1017. 
1® Pacheco v. Judson Mfg. Co. (Cal.), 
45 Pac. Rep. 833. 

1’Pittsburgh, etc., Ry. Co. v. Sheppard 
(Ohio Sup.), 46 N. E. Rei>. 61. 

13 Munroe v. Godkin (Mich.), 69 N. W. 
Rep. 244. 

12 Haver r. Tenney, 38 Iowa 80 [1875]; 
see also Hamilton v. Railroad Co., 36 
Iowa 31. 

22 Ambler v. Phillips (Pa ), 19 Atl. Rep. 
717. 
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Engineers, architects, and surfeyors may in general testify to any opin- 
ions which belong peculiarly to their occuimiioii and biisiiie«.* An engineer 
who has acted m such on constriictioa of a work may testify to his opinion 
whether it was pro{)€rly built at a certain {joint, and whether it was con¬ 
structed in the usual miinner; and to may a witiiest who, tiiouglt not a cifil 
engineer, Iu» had experience in niilroad coiistriiclioii, itiid ii familiar with 
the road;’ and an engineer may testify m to tli© intceiiary cii{mcity of a 
sewer/ or whether a cellar would be water-tight if built according to s|>©cifi- 
cations/ 

The rules determining the iubjaeta which eij^rti may teifcify and 
the rules proscribing the qualii»tioii« of «*x{ierti arc tiiatteri of law; but 
whether a witness offered ns an ex{Mirt lifw lliim* c|iif4lillealitiii« is a cpiestion 
of fact to be decided by the court at the trial* Tlie fact that a witnea 
offered m a cliemieal expert had iilmndoiicd liii %imhm m ii clnsiniit and 
bwome a druggist does not rtiiider him iticciiii|it«tt*iit/ and ilie lamti may be 
said of an engineer or architect who Iiw gifcii up lik prcifiiikiiin! work for 
teaching or writing. 

Fracticml micliiiiiies of many ymrs'cixperieiicii iiiny testify a« to the nieai- 
uroment of masonry/ as to the ammiiit iifid fiikio cil IimihI upon a 

gi?en state of fiicts and their pcrioiinl kii«iw!wlge tfi ii cerlain extewit of the 
work dona; * that a wall ii. littli* out of jiliiinli iii jtist at viiliinliki for 

the purpose for which it wa-s luiilt;* and lil&ckiriiitliii iiiiiy teitifj m to the 
quality and condition of ii piecu 

If a witness is not an expert on the iiihject of }i«* ciinfiot be ptr- 

mittad to gifc an opinion on the wibjccL It is error llieriiforu to iiiliiiit the 
opinions of witnesscH im to in’erflow of liiiitln diie to niilroiul eniintiikniiiiits, 
unlcHB Hucii pi*i’uljiir kiiowleiige of aiiidi iiiiitieri^/* A civil 

engineer with a long experiiuire in riiilr«a«l work, iiiitl iii the iaiiiii vicinity, 
was h(‘Id a cM>nipeteni to give an f*piiH«oi iw to mdintliiir it wm pos¬ 

sibles fcff an emljiiiikineiit to luiek water foi to i*i*riaiii liiiute; m wm a reai- 
dent. who for tw<*iity-hix years had been fiiiiijliiir ttitli a fit ream iind knew 
from oh 8 <*rvation what hat! fdmtnnied or woiibi oli.triiet itn flow, thoiigli he 
was not an expert in Iniildliig efiibaiikineiiti^. bridged, and etilvio'ti^; iind a 
witne>‘H liaviiig twenty jearh* expf*ri«*nee in the eoia^riiclioii of riiilroaiis to 

* C’liaiaberliuij r. Dunlop (SunJ. H N, Y. r. Xriluvillr M. Co fWb.J. 

Bupp. 12.Y N. W Itrp 411. 

St. L. AT Kv. r. .b»hiis!«#ii iTex.|, lo L. N. A. A C. H C*h v. IlnlJy iliid.i, 

B. W Uep. 104 ||H0!|. X. E U*p :i 

^ Ib'Hsioa r. Wiliningtoii Atl. ' Uulf * *. A S F. itv. Co. r. Hepiier 

Kep. KOO. iTrt ^ IH s. W ICrp. -lie K C Fi. S A 

Mc'Nkdjl Stone Co. r. New York M It Ci* r. C**if4 lAik.i, 21 S. W. Krp. 
(Blip.), 40 N. Y. Sijpp. 1 : 19 . im\n 

telones fi. Tiu'ker, 41 N. II. r>in [iHiliij o p | i^| Lyiiiiiii (Aik.|. 

® IIiiaH r (treeii cC?oiii. F . y 27 N. Y. 22 S W, Ki'p 170.210 
8upp. S47; IbwfH ("opl«‘y 10 N, Y. O'l •* Kiliritter r. h'iii Antonio Ky., etc., Co, 

'' Hhulte p. Heiiiiesy, 40 biwii ItVi j 1*^75 j. 'JO 4 S. \V. Ii«’p. 20-1. 

» Crawford v. Wolf, 20 lowii 507 1 IH7ot 
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Ills credit, after dtiecribing the manner in which the culvert was constructed, 
may teitifj that it wm not properly constructed.' A person whose knowl¬ 
edge of coal veins and overhead and underlying strata is entirely theoretical 
k not competent to testify as an expert as to the cause of the breaking in of 
tlio roof of a mine which he liad never examined, and of which he had no 
knowledge except from the testimony of witnesses in the case.* 

Where a witness cpialifies as an expert, and states that certain indenta¬ 
tions on a drawbar were made by a round instrument, he should be allowed to 
state what, in his opinion, tlmt instrument was.* An expert engineer may 
give hii opinion that certain culverts through an embankment would 
materklif help in draining certain lands;' and that from certain statements 
given in the testimony of another engineer there is a certain quantity of 
stone in a wiilL^ 

Kvidonce is admissible as to different methods employed by the profes¬ 
sion, and ai to who are standard authors, and their several modes of treat¬ 
ment; * m to what it was worth to build a structure;" as to the usual and 
proper way of removing paint; ^ as to the construction, strength, and suffi¬ 
ciency cif a building; * to prove that black meaiiH white, in showing a usage 
of trade; that *Unm ton was used to irndiulo a pile or heap; “ that work 
on a jtib WM ciimpleted m soon as practicjablo luuh^r the cinjumstances; 
and currant prices of materials may be shown by schodulo of established 
pricci in the trad«\** I'he reaHonablo valuta of professional services as those 
of an engineer, architec’t, or physician, may be shown by an export in the 
siiiins profi'Hsioii.’* Tin* exptni* opinion (uinnot he based upon his knowledge 
and ii€f|iminlaiit‘e of the client or patient, or of the latter’s einnunstancos, 
lint miwt hi* foundtal tipon his knowh»clge of the eharaettn* of the services.'* 
The f|imliflcaiions of such witness to testify as to the value of services may 
he tented by the opiniouH of other expertH.’^ An expert carpenter who has 
only thc^ oiitiiide of a building may testify as to its value, upon a doscrip 
tioii of it» interior.** 

determine handwriting an expert may give his opinion that the body 


® JltiiiruT f, Mayfichl IH B. W. 

Hrp, imri. 

* r Suwiuchiuma CNml (^>. (Fa. 
Htifi I. 27 All. HeU’ *^*'^'^* 

* H. A* S. A. Hy. Co. ti. 
Briiri^-41'rrx K 22 H W. Hrp 5C)li, 

* iVIliiH r C’ B. A* K. C. K. (’o. 

55 N W. ICi*|K ."42. 

^ Mofiliiig V Bmith (Imi.). M N. K. 
fl75. Mff Vuljitiil!«* Paving (5>. v. 
Kuril iP» 22 Atl. Uvp. 555. 

* Hioiiilhi'JM} r. Willw*, 25 Iowa 429; 
fidnq aim 6 Iowa 280, 2H6, and 20 Tcjvva 
45f|. 

MFICci'fi! p, Hf. FraiHrln’ COnirch, 59 

C5mi>. 551 ['1K90] 

* Fli«t (5mtr. Church of Ilocklaml r. 


Holyoke Mut. Fire Ins. Co. (Mass.), 88 N, 
K. Itcp. 572. 

»'rurn(.Tt). Haar. (Mo ) 21 8. W. Rep. 
727. 

><» Milchcl 7^ Henry, 15 Ch. D. 181. 

Barry v. Benn(‘l,t, 7 M(0. 254. 

Blilris r. NeillHville Mill Co. 58 

N. W. Rep. 411: (2minl)(*rlain v. Dunlop 
(8u{).), H N. Y. vSopp 125. 

Morrin r.(’oliimbian IronWorks (Md.), 
25 Atl. Hep 417. 

Lee V. lleuinan (Tex.), 22 S. W. Rep. 
92. 

Buchler v. Reich (Com. PL), 18 N. Y. 
Bupp. 114 [1892]. 

Pierce v, Bo«tou (Mass.), 41 N. E. Rep. 

227 . 
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and signature of an instrument were written by the same person/ but the 
genuineness of a signature cannot be proved by simple comparison."* The 
correctness of the opinion of an expert on handwriting can usually be shown 
by ocular demonstration; it should always be accompanied by such demon¬ 
stration.^ 

A court will not allow an engineer who has planned and superintended 
the erection of a culvert to testify that the plan of it was a judicious and 
proper one, or that it was a properly constructed one, in an action against 
his employers for damages resulting from the washing away of the culvert."* 

A non-expert witness should not be allowed to state that, if the timbers 
of the bridge had been larger and sound, the bridge would have been suffi¬ 
cient for the uses of the railroad company, except in extraordinary rainfalls.® 
Whether a certain kind of wood is strong or weak is a matter of fact, tlioughu 
it requires knowledge of and experience with such wood, and the exercise of 
judgment on such experience, to become aware of the fact.® 

292. Witness may Employ Practical Illustrations and Experiments. —In 
advancing his opinion the engineer is not confined to the mere assertion of 
his opinion. He may give his reasons and offer explanations in support of 
them. This must be done in his examination-in-chief, and it is important, 
for if the witness can clearly represent the reasons of his conclusions, they 
are likely to have much more weight with a jury than a mere naked opinion 
of a witness, however large his experience or extensive his observation.’* 

The engineer may employ almost any reasonable means to explain his 
reasoning and deductions, such as blackboards," diagrams,® maps,^° models, 
and photographs.” In testifying as to a disputed boundary, a surveyor may use 
a diagram to illustrate his evidence or make it intelligible to the jury, although 
the diagram was not made by himself, and is not shown to contain a per¬ 
fectly accurate description of the lands. A county surveyor testifying as to 
a line which he has himself run, may state that it was run correctly, and 
may state the facts on which he bases his opinions of its correctness—as 
that he found the corner stake,^^ ^^bearing-points,” marked trees,” etc.” 
When the accuracy of a plat is verified by a witness as correctly represent¬ 
ing the relative situation and location of certain lots with reference to other 
property, it is not error to allow such a witness, on his examination, to use 
the plat in pointing out to the jury such lots, their situation and location.** 


’ Reeses. Reese, 90 Pa. St. 89 [1879]. 

2 Bevan v. Atlanta Nat. Bk. (Ill.), 31 N. 
E. Rep. 679; The State v. Owen, 73 Mo. 
440 [1881]. 

^ In re Gordon’s Will, 26 Atl. Rep. 268. 
4 Galena & C. U. R. Co. -y. Welch, 24 
111: 31 [I860]. 

^ Galveston H. & S. A. Ry. Co. t). Dan¬ 
iels (Tex.), 20 S.W. Rep. 955. 

® Gerbig v. New York, L. E. & W. R. 
Co. (Sup.), 27 N. Y. Supp. 594. 

■* Lewiston S. M. Co. v. Androscoggin 


W. P. Co. (Me. Sup Ct), Jane, [1886]. 

^ McKay d. Lasher, 121 N. Y. 477 
[1890]. 

® State ' 0 . Henderson, 29 W. Va. 147. 

10 Shook t). Pate,50 Ala. 91 [1874]; Calu¬ 
met Ry. ' 0 . Moore (Ill.), 15 N. E. Rep. 764 
[1888]; Neff v. Cincinnati, 32 Ohio St. 
215 

Rippe V. C. D. & M. R. Co., 23 Minn. 
18 [1876]. 

Shook V. Pate, 50 Ala. 91 [1874]. 
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It hiis been held error to refuse to permit a diagram of the place to be taken 
out by the Jury, it hafing been prepared by a civil engineer who testified to 
its correctness and it liaving been admitted in evidenced 

It is generally a matter within the discretion of the presiding officer of 
the court, to wlmt extent practical tests may be employed. It may deter- 
ndne whether personn, models, and things shall be exhibited in court to the 
jury, and the court may properly refuse permission to bring into court such 
mcMiols, IIS for example, two planks and a cross-bar/ or a section of a human 
body to show tlie exact location of certain parts/ or a sample of needlework 
by a piirion who has lost her capacdty to do sucdi work/ There is no rule 
requiring a person or tiling to be produced or brought into court for exhibi¬ 
tion, nor is it nocx'ssary to account for its non-production.' The trial court 
may in its discretion permit tiie Jury to go from the court-room and view the 
premifoi/ and the court’s refusal to permit such excursion is not review- 
able on iipjHml^ Whore counmii had knowledge of the fact that a part of 
the jury had visitod fclie placx of the accident, he cannot, in default of ob- 
jfictitiii at the time of the trial, complain of the misconduct of the jury 
appeal/ 

Fliiiter casts (»f a perHon’s mouth and the teeth supposed to fit tliom/ 
improifiiiuw of a horm/s mouth in wax and plaster/ weapons used and clothes 
worn/* are in«tiiiicc« rctuirdt^d. (!cmrta have permittetl (‘hemicnd tests of the 
ink with wiiich a paper has been wriittm/* and it has hcnm held an error to 
exclude eifieri tt»Htiinony slunving the appearancu^ of a notc^ nndiT the 
microsctipt*, wdn*rc the jurorn etndd uk(* Hin’h mier(JS(*op(‘ for thein.si*lv(‘s; and 
notwitlii>it4indiiig a witness testifuMl that iilinont daily for fivc^ yea-rs In* had 
««eci II microscope in tlie c*xaminaiion of handwriting, and that om^ without 
expf*rif»m*e f’rmhi notso use it, though hc» might if he had intelligcuica* and 
judgment fw to the use of tln^ difTmamt cdiJect-glasHes.*® 

Building maimdalH, such as a piece of a column used by a camiructor in 
the ceiiHtruet ion of a tmildiiig, hav(* been admitbai in (uddeinx in an action 
for IjfiMeh of c'ontnud. on part of owner, for not alhnving the? contractor to 
caunplete tin* eonlnie'i the* c*.olumnH UHeal, wena* not Hindi as were 

ref|iiiriid by ilHu-ontrmd. nor is it e*rror to allow tin? jury to take? Hindi pierces 


? Wf‘t«'ni it* A U Co. r. SfnfTord (Cot,.!, 
Co h Ik ^*"**^b ^trenrd, (Mrmr f\ Melro- 

iHflC.’iii Uv. e "o. iSiip I, a? N. Y. Supp* 

i:iii 

Vf'iiMi r. I».h 4 riViui.), 10 S. W. Hep. 

11^0‘i! 

* KiinwIrH ^ C’riiiiiptoii ((‘'uim.), 11 All. 

Hrp 

4 Yiiii}r<»4i»iw!j ilri»!if«‘ C'o. fi BiirneM 
I an S. W. Itrp 714. 

’ < r Ihiin.aHN !I. lOH; 
r. N V. e*rtilnil, fte . H <’«»., 72 N. V. 
607; ll'rkliisoji r. (’ity of PuUirlik(M*p'>»ie. 
75 N. Y. Ikl: Couiiiamweadth r. Sturtiviuil, 


117 Muhs. 122. HpotH of blood; Hcrnmii v, 
S!Ht<\ 41 N. \V. in*p 171. 

Hoard of Connn’rh v, (’!iH(rM<‘r (Ind.), 
aa N. M Rrp 0HI»; a!HO 14 (Hall. 44H. 

M'itv of SiHdbvville T. Hrani, (H III. 
Ap]» laa. 

” (’oniinonvve'alth v WcbHtcr, 5 (’unh, 
205. 

'•* Murb* r Tadlcr, 411 Iluti 0. 

1 " Kvdc<*. (('bamt>. K< 1 .) lOH. 

In rr Moiirof* Hstaie*. 5 N. S. 552. 

Hi id|j;nniii’H t\ ('ore^y’n Knlate* (Vt.), 20 
All Hep. 27a [IHOOJ. 
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to the jurj-room,* The results of practical ei{ii*riiiieiits made, such as the 
stopping of a train of cars under the miitie coiiditiciiii/ iiiiiy be shown in e?!- 
dence. In another ea^ an ex{^»rt witiiiM waa not allowed to testify that, as 
an experiment, he fired a bullet tliruiigh a plank, to ascertiiiii the 8 i 2 ;e of the 
hole made as compared with the biillcL* 

292 a. Judicial Hotice.—Courts frecpieiitly tiike imiim cif certain noto¬ 
rious facts as being prima fatk true itiid m tmi iieetliiig proof. Boniti 
things are so well known tti all tliiit they ciiiiiitil be denied, but whether or 
not the court will take jiidic!iiil notice iiiiiy th^jMtiid largely iijioii tlie trial 
justice. If self-evident or «i iiotorioiii m to rec|iiirij no proof, then expert 
testimony will not be admitted to prove or diijircife Ilieni. 

The appellate court will not take jiicliciiil notice tif tliif rtiles of Hit court 
below/of the rules of the coiiiity ccitirl/or of city cirdiiiaiireM; * but ii city 
court may take notice of city tirdinaiicei.’ ikiiirti will take Jiidicitil notie© 
of a statute iiicorjionitJiig ii towii in a certoin comity/ cir thiil ii city m duly 
incorporated under the iiiwii of llie ntuU** 

Courts have taken jiidieial iiotifi* of tlie folliiwiiig viz.: that ii 

certain day of a eertain iiuuitli wm Hiiiidiiy; ** iliiii the Se|i|i*iiiiier toriii of 
the circuit court doen not eitiuid lieyond at tin* jM*jtiilittic#n of 

cities and towns aiTonling to tlu^ ittilliorizeii ooiwiiH rrjmrtH;” nf imirtality 
tables showing the iiiitiirnl of dtiriitioii of bfr sii u nge.” 

A court will take jiidiciiil cognizaic’c of tlii* go*igra|}liiriil fa* Isitini foiitiirog 
of the country, of the cvisleiiei’ of n hngt* boiiyof walrr in llio fUnIr,*** of its 
rivers and mmuitiiini'i/'* of tlio hoiiinlarioH of an inooi cil\’, nicl of tlio 

location and cmirM* of ii river freqiiinilly iiircitjoiieii in ihi* KtatiileR of 

the state;** that a eertain eoiinty in lli«* i-* in an arid regiitn.*’ 

Tlie roiirt will take jinlieiiil of Ilif* orpiui/ji!um of tbr Ihirninioii 

of Cium«la;‘* of tin* fart !h:it M^verid niilmati- rtiii into a r,!) ; tlnit flm 
streets run in canlaiii iliu'etjuiih, uio! \iln*ie Ihei Iw’giii a!j«l end;'"" how the 


^ Lieeh r PiiiIh L, A’ (1 K C*h. (Ti’X. f. 
ir>H. W. Rep. 20H|lMiI| 

* Byernr Nn^bvilii*. r A St. L. Rv. C'«». 
(Temi.), 29 8. W. 12 h 

* Evai}^ Hliife fAIii. i. 10 S®, Rrp r»:iri. 

* (iiidfreon r ('lory, S’i tl A|»|» "MK 

* Kesw-I r. O’Stillivaii. 111, Ani» .VIS 

‘ Weaver i\ iSnuw, fie HI. An|» ^t‘4 ; 
Bhaufellei v, Haltlnioie iMd.i, :il All. Hep. 
429. 

’ City of MePhergun fi. Nii'h<»K iKfin.l, 
29 Pac. Hep. «79. 

* Stone t). Halhlejid, 62 App. 126. 

^ Penna. Co. v. Horton (Ind. Sup ). 21 
N. E Rep. 4r>. 

Brennan p, tAla 11 Ho. Rf*p. 

892: WilllainBon d. Brandeiilnirc (Ijid.j 
82 N. E. Rep. 1022. 

Araierson r. Anderson (Ind. Siip.). 40 
N. E Eet>. 121. 

“ Hawkins^. Thomas find, App.29 N. 
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houses are immberedj and on which side are the odd numbers; * but not of 
the distance between the various streets of the city of Chicago.® 

Courts have taken Judicial notice of the government surveys and the legal 
subdivision of public lands; * of the initials used in surveys and descriptions; * 
of the magnetic variation of a needle from the true meridian; that railroad 
lines are marked out and the grades fixed by the company's engineer; ® that 
trains running upon a railroad are run, directed, and controlled by the 
owners of the road*/ that it is within the scope of a section-foreman's 
agency to keep both the track and right of way in proper condition;® of 
what ©fiirybody knows incident to railway travel;® but not that 0. B., & Q. 
H. Co. mimiw the Chicago, Burlington and Quincy Ikilroad Company;^® 
that the teleplione hm becornts an ordinary medium of communication;** of 
the art of pliotograpliy, tine mechaniail and chemical processes employed, 
and the ickuitific principles on which they are based, and their results.*® 

The court hiia recognized tlie fact that a man sitting down on top 
of a car could not strike his head against an overhead bridge that was 4 
feet 7 inches above the top of the car, for such a man would have to have 
boon !l feet high, which was never known;*® that a person with an artificial 
leg can fitiimlC* that whisky, apple-brandy, and a whisky cocktail are 
ifitoxkmtiiig;** that kerosene is inflammable,*® hut not that it is refined 
Rciiil-oil or earth-oil.*’ 

Tlicw i!xamplt‘H are suflhuent to show what the courts mai/ take jtidicial 
notice of, but lhcr<*c!an be no c’.ert4unty that ilu^y will do ho. The export 
fiiUf^t prepared to prtn’e anything and evorytddng inaMwary to the (duci- 
hiticm and exjiliimition of the truth, and, if nc*e.esHary, hy pracddeal (*xample. 
All cfiiirtu have not had the game experienc.e ami {.raining atid (ouinoi, there¬ 
fore. be ei|iui!ly well informed. One might knt^w hnss of coedctails and 
ififilejaek and more of coal oil and keromine, while another might have 
'ivi»d jfi many districts at this country and never have seen the common 
'‘null* petrolmun, or (unal-cdl. 

293. Right to Vm Models and Make Tests Rests with Trial Court.— 
iVliih* illiistraiionH Injuring mon^ dircn^tly upon cuigiiuH^ring are the use of 


^ C’mifiViifi r, Stuvvefmnt, 27 N. Y. Hupp. 
Ii:i 

^ N<srih CUileJiKo Hi, H. ('<». t^. (liretham, 
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12 Aiiicr. & Eiik, Kury. Law 
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(N. J 1, 82 Atl.'Rop* -l'^' 
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maps, moimments, and descriptions in deeds as ©Tidence of titles; valuable 
evidence furnished bj accurate and verified models; instances in which the 
jury is taken to view works and premises in cjuestion,—tlm enipbyment of 
all these is in general within tlie discretion of the trial court, and an expert 
witness should not, under any circumstances, be surprised if he he refused 
the privilege of making practical tests or illustrations. His privileges will 
probably depend upon the im{M}rtance of Ids teste, the leisure of the court, 
and the disposition, impremions, and iiitelligeiice of the court and jury, 

294. An Expert’s Advice to Fellow Experts.—Before drawing the division 
of this subject to a close, the author acids a few miixiniB rerommended by an 
eminent engineer of experience as an ©x|R*rt, who concludes: * 

^^That the court always iinderitands that an ©ngineer has been pre¬ 
viously advised in regard to f|«estioiis «{H)n wldc?Ii hk direct exaiiiination 
will be made, and that lie lias preptired hiniscdf by study and mmmiing to 
apply fco the case in hand all of the scientific priiicipla« which are nocewiry 
to elucidate it. 

is, therefore, unwise to attempt to cMineotd from the court tliat the 
©ngineer luw been in consultation witli the lawyers upon th© iide u|)oii 
which he hm Immi called, or tlnit he haa Immui paid or ii to be paid profes¬ 
sional prices for bis Hcrvices. 

‘^No provocation on tlic part of a lawyer will justify an tincmirteous 
reply, and it is unwise to give back ii Hliarp or witty answer. 

the lawyer iiscs improper langiiiige in iiddressiiig llio witneis, the 

latter may appeal the judge. 

questions requiring Hiudy and reseiirch are put to the witiii‘S8, he 
may nqdj, ' I have not c‘on8ideri*d the Mibject under that jiHpect suflieiinitly 
to reply,’ or ^ I bIuiII require a little coiiHidenition before 1 c*fui riqdy; I will 
make a note of your queHtion, and answer it m sof»n as poiii4ih|i*/” * 

A witness ia often called upon to evpn^ss an opinion on scune subject 
wliicdi is a matt«‘r of exiud. or n|iproxiiiia!e nieahureiii«*iit and ciiiculiitioii ; it 
IB often impoH>:ihle fm* him to makt* sucli c^alniliitimis fieciiriitely in tlie 
preH(*nc!e of a nHunfull of people, Ilih proper eour«s% under kucIi cireann- 
Btancc'K, ia to take a imt<» of the qiieslioii jtiii! iiifunn the (ouiiisel that he 
will make the caileulatioii and give it in w’riliiig. In striet law, however, a 
witneKH on the stand is not f*ompelIe<! to nmki* uny taleiilations except thfjso 
of a simple and elemcmtary eharac*t«»r.'* It m uhMird to call upon ilu! 


^ Willinm J. McAlpine In^fort* the 
Ameriean Society of (’ivil KogincerM. IH70. 

'Chitt is justiiied tw the co ats, for an 
engineer enu no niont tc* expc'Ctcd to an- 
Bwer (jueHti'tiiH emlKKlying ttsiiouH ealc'U" 
hilionH than can a chcinisi W. reejuircii to 


f«’Il flic c’onieuis uf n hfintiachfin llichtfimL 
KiiHlIiiiiii r Uiciicll, Mass. 585, and 
Instirju're To. r 'I*ol>io. UlM Udo St INL 
* Xf*wlHii r. Diinlmiii. UU Ill. An 

exiHTt wiincis wdl not hr rr«|iilrrd to jrivr 
a ciite^forsail Jinswrr to a uuehtlon of 


* Altliongli an enginf(*r may m>i be rcciuircd to make* ralruiations U|K>n the wiuirwi” 
Btand, he may t>e rcajuired to give the bash npon whitdi they wit - or slemid Im* made If 
it is the intentiem of the o)>poHitic)n to .show tlmt the encinrrr Is iimdde to make the 
estimate and do the necessary aUculatioiis, he may be aiked if he ciin make them.—E d. 
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^ to perform duties of a professional character when upon the stand 
or to give professional opinions as it would be for a lawyer, 
l^e same circumstances, to be called upon for legal opinions upon 
question of law/^ 

dictinguished engineer continues by adding, ^^that for many 
lO engineer abroad has been called into, a new field of duty, viz., 
acting as associate or adviser to the counsel in regard to all profes- 
jjgineering) points of the case/' 

[Experts as Assistants in Examination of Witnesses by Attorneys.— 

\ye evident that an engineer could not perform such functions with- 
[x- knowledge of the rules and laws of expert testimony, upon which 
tlie author will excuse the considerable depth to which he has gone 
subject. This position has long since become a field of large prac- 
liigh compensation, and no lawyers now venture upon the conduct 
3 involving important engineering or architectural questions without 
50 from engineers or architects. A professional man appointed under 

v. Proc. § 873, to make an r.-? ^ - 

i,ri officer of the court, and 
l>e present, nor to have mei 
Je client, made by order of 

3 roviding for the physical examination of a female plaintiff uj 
>liysician.^ 

Compensation—Eeward for Services as an Expert Witness.— The 

* of extra compensation to an expert who is called to give an opin- 
ih requires the exercise of professional skill and study is one about 
lere is no general rule. The decisions are wholly at variance, and 
; states have established their own laws. Some have enacted laws 
fXitra compensation, and some have denied it altogether. Ehode 
STorth Carolina, and Iowa ^ have statutes allowing such additional 
illation as the court may determine. Massachusetts courts have 
ezKperts to be selected in criminal cases and their compensation to be 
: of the public treasury.* Indiana and Illinois, on the other hand, 
> acknowledge the right to extra compensation, and require experts 
I their courts and give their opinions with no compensation more 
.t allowed to any other witness. 

ts have usually expressed the opinion that services of an expert wit- 
laid be compensated, but the decisions rendered as to whether he 
i remunerated before he testifies are opposed. Physicians have 
1 mitted for contempt of court and fined for refusing to testify until 

•vidence, which he says he can- * See Statutes of the States. 

^ver categorically. Quinn v. * Rules of Practice in Chancery, 104 

(Sup.), 41 N. Y. Supp. 116. Mass, 573. 

tice Samuels (City Ct.), 44 N. Indiana Revised Statutes, 1881, p. 94, 
e02. § 504. 
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their fees were paid or secured to them/ In Arkansas it has been held 
that a physician is not entitled to any more than the regular witness 
fees for his expert testimony in respect to a post-mortem examination 
he had made/ 

In these cases the physician had been employed in attendance of the 
case or had made examinations of the subject of inquiry and investiga¬ 
tion. They were criminal cases, in which it was the duty of every man 
to lend his efforts in aid of justice ; but one of those cases held that 
it made ho difference whether the judicial investigation was of a civil 
or criminal nature.^ Two decisions were reached in Indiaua, where a 
physician had been called, not on account of any knowledge of the facts 
of the case, or because he had had any connection with it, but merely for 
his opinions on professional questions, and it was held that he need not 
answer questions involving professional skill and knowledge/ This deci¬ 
sion was, however, opposed by two dissenting judges,® and can have little 
weight to-day from the fact that a statute has been passed opposed to the 
decision.® 

. It is established law in England that a witness selected and called for his 
opinion need not testify without extra compensation. The earlier decisions 
in this country followed the English law, and higher courts refused to sanc¬ 
tion penalties and fines imposed for such neglect or refusal to give pro¬ 
fessional opinions, without extra compensation. The skill and knowledge 
of experts were regarded as professional services and as property, which 
were no more at the mercy of the public than w^ere the goods of the mer¬ 
chant or the crops of the farmer, and the decision was based upon the 
broad principle of the constitution that property [services] shall not be 
taken for public use without just compensation.^^ 

On the same principle, it has been held that interpreters cannot be com¬ 
pelled to serve a court without compensation/ If a man cannot be com¬ 
pelled to translate the language of a foreign people, how can the scientist 
be required to divulge the secrets and interpret the laws of nature ? 

On the other hand, it is claimed that the opinion of a skilled witness is 
no more his property than is the time of any witness. That a physician’s 
vocation is that of healing and treating diseases, that of a lawyer is the in¬ 
vestigation, securing, and protection of his clients’ rights and property, and 
senihh of engineering, that an engineer’s professional practice or business Is 
that of the designing, direction, and construction of works, and that in every 
case their opinions are not the object of their studies, but a necessary result 
of their calling. 


^ Ex parte Dement, 53 Ala. 889, 5 Tex. 
App. 374, 112 Ill. 540 
^ Clark County v. Kerstan (Ark.), 30 S. 
W. Rep. 1046. 

* Ex parte Dement, 53 Ala. 389. 

^ Buchannan Stale, 59 lud. 1; s. c., 17 


Alb L J. 242. 

® Dills V State, 59 Ind. 15. 

* Indiana Revised Statutes 1881, p. 94, 
§ 504. 

Rogers’ Expert Testimony 256. 
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297. Expert Witness in Civil and Criminal Cases Distinguished.— 

Whether the power of a court in civil cases, to summon an expert to appear, 
and to compel him to testify to professional opinions, in cases of which he 
has no knowledge of the facts, and with which he has had no connection, 
would be upheld by higher courts, cannot be foretold. In criminal cases 
where the law is endeavoring by its every effort to do justice to a man who 
has been charged with committing a great crime, it may be that public 
policy demands that every citizen should assist in the administration of the 
laws of his country ; but in civil cases it is submitted that the necessity 
does not exist, and such a usurping of a man^s freedom and appropriation 
of his services is an outrage, in a professedly free country, not countenanced 
by the autocratic governments of Europe. 

There is no doubt a strong tendency to maintain this imperious practice 
of appropriating professional services to public use, but it must be accom¬ 
plished by judicial legislation if extended to cases in which the witness has 
no interests nor knowledge. If the witness in the beginning professes his 
utter ignorance of the facts of the case, claims to have no knowledge of the 
parties or the circumstances of the complaint, it will require an exercise of 
power not often manifest to compel him to testify. 

298. If Expert Has Knowledge of Facts of Case, He must Testify. —If an 
expert takes the stand and without protestation testifies in part to facts 
and circumstances, it is quite likely that the court will insist on his answer¬ 
ing questions calling for his professional opinion. This belief is supported 
by a recent Illinois case, in which a physician who had attended the vic¬ 
tim, and had testified to some facts of the case, refused to give his profes¬ 
sional opinion as to the causes and results of his investigations until his 
professional fee was paid or secured to him. He was fined as for contempt, 
which was supported on appeal.^ In Arkansas it has been held that in 
criminal cases where no preliminary examination or preparation has been 
required, an expert who testifies can demand no compensation in addi¬ 
tion to tlie usual fees allowed witnesses.^ In Colorado court of appeals it 
has been held that if the witness testifies in a criminal case in obedience to 
a subpoena, without making in advance any demand for special compensation, 
he can recover only the statutory witness fees.’ 

It has been held that where an agreement is made by one to go into 
court at a future day and testify as an expert as to a matter which he had 
eiTamined as a civil engineer, he is entitled to recover the reasonable com¬ 
pensation (in addition to the statutory fees) promised him therefor, though 
he is afterwards summoned and paid the regular statutory fees, and does 
not then claim extra compensation, or give notice that he will make 
such c.'aim, and, though testifying, and advising counsel as to questions 


> Wriglit V. The People, 112 Ills. 540 
[1884]. 

* Flinu Prairie Co. (Ark.), 29 S. W. 


Rep. 451. 

* Board Comers Larimer County v» 
(Colo. App.). 32 Pac. Rep. 841. 


Lee 
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to be asked him and other witnesses, he is not asked any question as an 
expert/ 

An expert witness employed by an attorney to testify in a proceeding 
may recover compensation therefor from the party represented by the 
attorney, in the absence of evidence that the witness had notice of the 
limitation of the attorney's authority, or agreed to look solely to the attor¬ 
ney for compensation/ 

299. Expert's Knowledge, Experience, and Character may be Inquired 
Into. —When an expert takes the stand he must answer under the same 
rules as ordinary witnesses, however embarrassing the questions may be. 
"Not only his character, reputation, and truthfulness may be inquired into and 
tested, but he is subject to an examination as to his professional qualifica¬ 
tions, his knowledge, accuracy, and learning. 

Eor the annoyance and risks of injury to a man's business consequent to 
undergoing such an examination a-nd for the information thus established, 
the courts must declare no compensation is due or they cannot support their 
decisions. 

300. If Expert Cannot Collect Extra Compensation, then No Extra Prep¬ 
aration Can be Required. —However doubtful the law may be as to extra 
compensation to experts for professional opinions, it is certain that if an 
expert can demand no more pay than an ordinary witness, so certain is it 
that he cannot be compelled to make any more preparation. He may re¬ 
fuse to make investigations, inquiries, or any preparation whatever for the 
occasion of the trial. If an engineer, he cannot be required to inspect 
works, or to investigate a casualty, or to make estimates and computations; 
but whether, having made them with the expectation or under the promise 
of compensation, he can be compelled to testify to his results and con¬ 
clusions before being paid, is an unsettled question. Some inference may be 
drawn from a case of a physician who, having made a post-mortem, ex¬ 
amination of a body, was compelled to give the results of it without extra 
compensation, though the court acknowledged it could not have ordered him 
to make the examination for the purpose of testifying.® Where there has 
been no special contract with the witness, and it is not shown that the re¬ 
fusal to pay him extra compensation would be an injustice, the court trying 
the case has no power to order payment of extra fees to the witness.“ 

301. Legislation is Needed to Improve Expert Testimony. —In con¬ 
clusion, it may be said that the law of expert testimony is m a very un¬ 
satisfactory condition, and sadly needs legislation. It should be the duty of 
every engineer to use his efforts to secure that legislation, each in his own 
state. 

^ Barms v. Piianeuf (Mass.), 44 N. E. ® Rogers’Expert Testimony 261. 

Rep. 141. Board Com’rs Larimer County v. Lee 

5 Mulligan v. Cannon (Sup.), 41 N. Y. (Colo. App.), 32 Pac. Rep. 841. 

Bupp. 279. 


§ 301.] EmiNEEB^S AND AEGHITEGT^S EMPLOYMENT. SO^ 

Firsts some law should be enacted to abolish the present system. o:p 
allowing the parties or their attorneys to select the experts. Secondly, corn^ 
pensation should be allowed, and either fixed by law or power given 
court to determine it. Thirdly, experts should be selected by the court; ot- 
appointed by the government, to do away with the present practice of usii:i^ 
experts, on the witness-stand, to win cases. 

No men or body of men have more regret that ^^engineering scienoo 
has become a commodity, and that engineers have^^ (in some instance h) 
become hired advocatesthan engineers themselves; and to their owti 
efforts chiefiy must they look for such a change. A well-directed crusaci^ 
by the organized industrial and scientific forces of the country is 
would bring it about. It cannot come too soon. Then only will coiii'ts 
get true scientific opinions, and the scientific professions free themselvos. 
from the suspicion of bartering their opinions.^ 


* UpoQ the subject of Expert Testimony 
the engineer is referred for special study 
to Lawson’s Expert and Opinion Evidence, 
by John D. Lawson, 188B; Kogers’ Expert 
Testimony, by Henry Wade Rogers, 1883; 
an article of interest to engineers by 


Clemens Herschell, C.E., in Enginee7-i:irt^ 
News, 1887, vol. 17, pp. 234 et stq ; Ina.'u.- 
gural Address of President Wolcott Gil>l>s^ 
National Academy of Sciences, Proceed¬ 
ings 1896. 
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ABSENCE: 

A cause for dismissing an employee, 205 

ABSOLUTE ACCURACY: 

Not required of a professional man, 229, 
258 

ACCEPTANCE (see also Offer and 
Acceptance): 

Of offer : 

Must be absolute, positive, and uncon¬ 
ditional, and in same terms as offer, 

96 

Without restating terms of offer, 96 
Conditional acceptance is a counter¬ 
offer, 96 

Within time fixed for acceptance, 96, 

97 

No acceptance amounts to a rejection, 
96 

By post or telegraph, 95 
Is completed by mailing of letter or 
delivery of message of acceptance, 
95 

Massachusetts rule that message of ac¬ 
ceptance must be communicated to 
offerer, 95 

Letter addressed, stamped, and mailed 
is presumed to have been received, 
95 

Of office : 

Time of acceptance limited by terms 
of offer, 96, 97 

Of plans : 

Submitted in competition for prize, 812 

Of proposal (see also Award of Con¬ 
tract, 182-183): 

What is an acceptance that will create 
a binding contract, 183 
For public work, 170-171, 182-184 
Conditioned on execution of formal 
contract, 91, 97, 183, 797 
For private work, 188 

Of works : 

Not a ratification of a void contract, 45 
No contract to pay to be implied there¬ 
from, 53 

Does not render city liable for work, 
45,53 


ACCOUNT BOOKS : 

Use of, in court by oflS.cer of company, 
278 

ACKNOWLEDGMENT : 

Of old debt revives it, and forfeits pro¬ 
tection of statute of limitations, 118 

ACQUAINTANCE : 

Of expert with facts of case, 288 

ACTION BY CONTRACTOR: 

Against engineer for want of care and 
sk^ll, 246-248 

ACT OP INCORPORATION : 

Powers of company limited to those ex¬ 
pressly conferred, 44, 138 

ADMINISTRATOR, see Executor and 
Administrator 

ADMISSIONS : 

Of engineer: 

To contractor, evidence of, 249 a 

ADVANTAGES : 

Of letting work by inviting bids, 132 
ADVERSE POSSESSION: 

Cannot hold, against government, 116 
ADVERTISEMENT: 

Is not an offer, but a request for offers, 
132 

For proposals to do work, 132 
Of public work : 

Objects to be attained, 92, 132 
Form to be adopted, 134, 135 
Form of advertisement given, 133-135 
Cannot be changed by verbal explana¬ 
tions, 161 

For proposals, mistake in, 135 
A condition precedent to letting con¬ 
tract, 135 

Necessity of a new one, when all bids 
have been rejected, 174, 175 
Not necessary to readvertise when con¬ 
tractor is in default, 174, 175 
What work is the subject of, 161 
Need not advertise for carriage-hire, 
fireworks, garbage removal, renting 
ofidces, 164 


805 
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ADVICE : 

Of one expert to others, 294 

ADVISER: 

Expert, to attorney, 295 

AGENCY: 

Proof of agency, 31 

May be shown by parol evidence, 123 

AGENT (see also Agineeu ob Abchi- 
TECT ; Public Officer) : 

Powers of, how conferred, 29, 56 
Authority to contract, 33 
Authority must come from principal, 37 
Unauthorized acts do not bind principal, 
35 

Private instruction to, 31-34 
Liability of, under personal contract he 
has executed, 30-40 
Signature of, to a contract, 30 
Manner of executing contract to bind 
principal, 30 

Contract should be made in name of prin¬ 
cipal, not of agent, 30-32 
Principal or agent bound, 30 
Authority to contract cannot be inferred 
from business or family relations, 38 
Contracts under seal, made by agent, 32 
Who is the principal, 37 
Agent's acts, ratified or adopted, 34 
Description of, in a contract, 30 
Of owner : 

Contractor must know extent of his 
powers, 33, 35, 38 

Can have no personal interest in work, 
42 

Can have no secret interest in con¬ 
tractor’s contract, 85 
Public officer and agent of private 
party, 31 

AGREEMENTS (see also Contracts) : 
For extras must be supported by a con¬ 
sideration, 66 
To stifle competition, 148 
Must have a consideration, 69, 131 

ALIEN LABOR: 

Statute forbidding the importation, 136 
Employment of, prohibited on public 
works, 144 

ALTERATIONS : 

Of terms of a contract, 69, 122-126 
In terms of bid when contract is executed, 
156 

Effect of: 

On surety, 20-22 

AMBIGUITY (see also Parol Evidence; 
Words and Phrases): 

Cleared up, by parol evidence, 122-126 

ANY AND ALL BIDS (see also Bids): 
Right to reject, 171, 172 


APPROPRIATIONS : 

For the work: 

Contractor should watch them, 44-47 
Should not be exceeded, 44-47 
Excess ratified by legislature, 46, 141 

ARBITRATORS (see also Engineer or 
Architect): 

Not liable for want of care and skill, 247 
Must be dishonest or fraudulent to make 
liable to an action, 248 
Position an “absurd” one, 248 

ARCHITECT (see also Engineer or 
Architect) : 

His property in plans and specifications, 
215, 216-222 

ARCHITECTURE : 

Questions in, the subject of expert testi¬ 
mony, 291 

ARTICLE : 

Sale of article to be manufactured, 101 
Patented, in bids for public work, 168, 
164 

ASSENT: 

An essential element of a contract, 88-97 

ASSESSMENTS: 

May be vacated when contract is illegal, 
157 

ASSIGNABLE : 

Contracts : 

For personal service, 13-16 

What is assignable, 14 

Building contracts are, 14 

Construction contracts are, 14 

To build lighthouse, 13 

To drill an oil-well, 14 

To make gravel roof, 14 

For street cleaning, 14 

For street construction, 14 

Awarded to lowest bidder are, 15, 148 

Lien of mechanic or materialman, 16 

Moneys not earned, 16 

Test of, in N. Y. State, 15 

ASSIGNEE : 

Interest which he takes, 13-16 
Named in contract, 11 
If named, contract is assignable, 11, 13 
Use of term in contract raises presump¬ 
tion that service is not personal, 18 
Construction contracts are usually as¬ 
signable, 14 

ASSIGNMENT : 

What amounts to, 13-16 
Invalid and worthless, assignee’s loss, 16 
Is subject to defenses of obligor, 16 
Notice of, should be given, 16 

ASSISTANTS : 

Recovery for services of, 214 
Liability for the acts of, 243 
Liability of public officers for acts of, 
253 
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ASSOCIATIONS : 

Unincorporated, parties to contract, 48 

ATTORNEYS, see Lawyees. 

ATTORNEY-GENERAL : 

Intervention of, wlien contract is not let 
to lowest bidder, 177, 178 

AUCTION SALE: 

Compacts to stifle competition, 148 

AUTHORITY: 

To contract : 

Not proved by business or family rela¬ 
tions, 38 

AVERAGE ADJUSTER : 

Not liable for want of care, 249 

AWARD OP CONTRACT : 

What constitutes, 176, 182, 183 
To lowest bidder, 176-178 
Act is discretionary, 171-173 
May be deferred, or the project aban¬ 
doned, 171 

AWNING : 

Contract to erect held void, 76 

BANKRUPTS : 

Parties to contract, 27 

BENEFICIARY: 

Of a contract, effect of allowing him to 
sue on contract, 68 

BENEFIT (see also Conteacts Implied 
IN Law) ; 

Benefit to promisor a consideration of a 
contract, 61 

BIAS: 

Of expert witnesses, 270 
Not confined to experts, 271 

BIDS OR PROPOSALS (see also 
Bidder ; Competition ; Lowest 
Bidder) : 

Are but offers, require accepting to 
make contracts, 132 
Invitation to make proposals, 132 
Mode of entering into contract, 132 
Must be complete and definite, 146 
Plans and specifications a part of, 188 
There must be competition, 53, 82, 132 
140, 148 

System of letting contracts, advantages, 
132 

Matters to be considered in preparing, 
151 

Necessity for restrictions and regula¬ 
tions, 137 

Conventional form for, 185 
Form of instruction to bidders, 145, 151, 
165, 167, 170 

, Must be in form prescribed, 146 

Information in regard to awarding and 
executing contract, 170 


BIDS OR ’PKOPOSALS^Continued. 
Should be a standard for comparison, 153 
Should be compared by a common stand¬ 
ard, 132 

Must conform to quantities, specifica¬ 
tions, and stipulation adopted as a 
standard, 155, 157 
Contract must conform to bid, 140 
Contractor can insist on same terms in 
contract, 168 

Terms of contract must agree with 
terms of bid, 156, 157 
Should not contain more nor less than 
are called for, 155 

Bid must conform to instruction to 
bidders, as to labor laws and limita¬ 
tion, though their legality may be 
doubtful, 144 

Irregularity in awarding contract not 
remedied by subsequent ratification, 
141 

Informal bids cannot properly be con¬ 
sidered, 146 

Must be considered in its entirety, 171 
Cannot be compared, after omitting part 
of work advertised, 157 
When work cannot be estimated or 
described, 53 

By unit measure, and dimensions 
changed, not necessary to readvertise 
175 

To furnish materials, 184 
To furnish materials, unrestricted, 184 
For patented articles, 163, 164 
Must be upon a cash basis, 139 
Work undertaken, by what authority, 
136 

Contracts let in violation of constitu¬ 
tional requirement that public work 
be let to lowest bidder cannot be rati¬ 
fied by legislature, 141 
Acceptance of, should be conditioned on 
execution of formal contract, 91, 97, 
183, 797 

Certified check required to insure good 
faith, 168 

Certified check to accompany, 167-169 
All bids may be rejected, 171, 172 
Right to reject any bid, 171, 172 
Right to reject any and all bids, 171, 174 
Cannot be recalled, 181 
Lowest bidder fails to execute contract, 
175 

Surety’s refusal to qualify, 169 
Rejected for being informal, 152 
Reconsidered without a new advertise¬ 
ment, 174, 175 

Work readvertised or adandoned, 178 
Unbalanced bid, not the lowest bid, 54 
Unbalanced, evidence of fraud, 149 
Extraordinary bids, evidence of fraud 
and collusion, 54 

Fraudulent bid rendeeo contract void, 148 
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BIBS OR PROPOSAIiS~(7(??i<m'i/etZ. 

For work, for private parties, 186-188 
Rights and liabilities of bidders, 132- 
185 

BIBDBRS (see also Lowest Bidder ; 
Surety) : 

Formalities to be observed, 151, 152 
Propriety of certain requirements and 
restrictions, 152 

Must conform to reasonable require- 
' ments, 146 

Required to name all parties interested, 
148 

Oath as to truth of statements of bid, 
145, 150 

Information for, to prepare bids, 133-140 
Information should be full, 154 
Need not furnish plans, etc., 154 
Should see that terms of contract agree 
with those of bid, 90, 156, 157 
Is not benefited by offering a better ma¬ 
terial or guaranty, 155 
Must take materials furnished by state 
or city, when included in advertise¬ 
ment, 162 

Should be invited to the opening of bids, 
183 

Cannot alter his bid, 140 
Restrictions excluding certain persons, 
147 

Required to possess certain qualifica¬ 
tions, 146 

Must have other qualifications than pecu¬ 
niary, 173 

In arrears, or default to city, 145, 147 
Who acts upon representations of unau¬ 
thorized j)ersons does so at his peril, 
155 

Act of awarding contract discretionary, 
171-173 

When can lowest bidder compel the 
award of contract to liimsedf, 176 
Contract to refrain from bidding, 82, 148 

BILATERAL CONTRACT (see also 
Co^^TRACTR) : 

Botli parties are bound, 93 

BOARD, MEMBERS OF : 

Must act as a unit, 39, 40, 48 

BOND : 

Form of, in a xuoposal, 185, Art. 22 
To accompany bid, 167-169 
For benefit of laborers, who may sue 
upon it, 17 

BOOKS: 

Read to the jury, 276 
Beading of, to expert witness, 276 
Are not evidence of what they contain 
276-278 

Use of, by expert witness, 276-278 


BORINGS: 

To be made by contractor, 286 
Engineer liable for neglect to make, 238 

BOUNDARIES : 

Agreement with regard to, and statute of 
frauds, 106 

BOWLING ALLEY: 

Contract to erect, held void, 76 

BROKERS: 

Agreements to divide profits, 85 

BUILDERS : 

Agreements between, to refrain from bid- 
ding, 82, 148 

BUILDING: 

Contract to erect, to be used for immoral 
purposes, 87 

BUILDING INSPECTORS: 

Of a city, liable for neglect of duty, 239 

CARE, see also Engineer or Architect* 
Employee. ' 

CARE AND SKILL (see Want of Care 
AND Skill) : 

Required of a professional man, 226, 237 
Required of specialists, 236 

CARRIAGE HIRE: 

For public officers, need not be adver¬ 
tised, 164 

CARVING AND CUTTING STONE : 

Act ndatingto, in New York State, 136," 
144 

CEREMONY : 

Attemliiig bids and bidding, 182 

CERTIFIED CHECK (see also Bids 
AND Bidders): 

Bids cannot bo withdrawn, 181 
To accompany bid, 167, 168 
Must accompany bid if stipulated for, 
168. 169 

Licpudatcui (lamag(‘s or penalty, 168 
Forfeiture of, for failure to execute con¬ 
tract, 168 

Forfeitures of, cannot b(i relieved, 168 
I)(‘po.sit n‘turnc(l to bidder and accepted, 
not a waiver of right to contract, 183 
CHANGES : 

In written contracts by parol evidence, 
122-126 
In work : 

d’liut release surety, 20-22 
Right to make, in public work let to 
lowest bidder, reserved in contract, 
158 

In terms of contract so as to differ from 
terms of advertisement, cannot be 
mad(3 safely, 157 

In amount of work, let to lowest bid* 
der, 157, 158 

Must have a consideration, 69 
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CHARTER (aefl also Btatutes): 
Llmlta^kiim^ 48-47 

Limits |M>wisre of corporation, 44, 188 

CHARTER REQUIREMENTS : 

Ms lowest bidder, 51 

Must be strictly carried out, 51 

CHEMIST: 

Hlfi right to discoveries when an em¬ 
ployed, 219 

CmZBN^S DUTY : 

To promote juiticfiupplied to an expert, 

274 

CITT (hoo also EMPt.oYKit): 

Iti liability; 

For bliiiiticrs of public officers, 86 , 45 
F<ir error ^4 of Us imginaers, 179 

act Ilf Itw officers in rejecting low- 
fwt bid, 179 

For ilaiiiiigo for Illegal award of con¬ 
tract for public work, 178 
When iipproprltition has been cx» 
ceed ihI, 44 

When limit of hidcbtedncKi bas been 
cicticded, 4 1 

For work ibum under an illegal con- 
Iriw*!, Mil 

CITY BNOINBER : 

Liability fur inc^takcH, 25H 

CITY OFFICERS : 

Foi«|iariid with county officers, 252 

CLAIMS : 

Ikiublful claliu aconnkieration for a new 
promific, fill, 181 

OL0B8 t 

Partlofito contract, 4H 

COLLUSION (see al«t> FlIAl"!! AND CoL- 

i.rhioN): 

Its effect on bicls for public work, MH 
Butweeii engineer and contra<*lor, 120, 121 

COMBINATIONS : 

Of contritciorH to lenten rivalry in hid- 

dinr. MH 

1*0 previuit biibling not criminal act, MH 

COMMISSIONERS: 

Of Public Works : 

Not liable fur tt»rtiuuH acts of einplov- 
eoH. 258. 259 

COMMITTEE. MEMBER OF : 

Miml net fiH a unit, 89 , 49 , 48 

COMMUNICATIONS : 

Between owner and engineer not j)rivi- 
legeti, 249a 


OOMPANY OR OORPORATION (see 
also OWNEIi ; I^aktiks to Contbact): 
As party to contract, 48-48 
Capacity of, to contract, 48 
Powers limited to those conferred by 
charter, 48 

Contracts, nUra mres, 48 
Information in regard to, 87 
Who are representatives of, 87 
lielation of departments of, 5 
Cannot subscribe to stock of another 
company, 48 

Employment of engineer beyond power 
conferred by charter, 48 
Appropriation exceeded, 44 
Officc^rs and agents must protect Its in¬ 
terests, 84, 85 

COMPENSATION (see also Employee ; 
WA(iEH) ; 

Of engineer or architect, 211-214, 260 
Of expert witness, recovery, 296 
For injuries while riding on a pass, 264 

COMPETITION (see also Bids and Bid- 
dkuh) : 

Necessary when law recpiircm it, 148 
Re(iuire<l in comidiance with statute, 140 
Racpiinnl by statute or charter must ex- 
teml to all work, 58, 148 
Public must have full Ixmefit, of, 140 
Secunxl by inviting proposals, 182 
Contracts lo stille, are void, 81, 82, 148 

COMPETITIVE PLANS (h<‘o also Em¬ 
ploy mi-; NT OF Enoinfisu) : 

L(»Ht i>Y <*xpresH company, 215 
Rights of competitors, 212-214 

COMPLETION OF WORK : 

Tiirm of completion may be changed by 
parol agre<unent, 180 

COMPROMISE : 

Of a claim, consideration for new prom¬ 
ise, 69, 181 

CONCEALMENT OF INJURY : 

EtT<*cton ht.atuKi of limitations, 119 121 

CONDITIONAL AOOBPTANOE : 

Of a bid, written contra('t to Iuj executtsl, 
188 

OONDITIONS AND STIPULATIONS: 

In regard to performanciuiml"completion 
<»f Wi>rk, 165, 166 
Should be enforced, 418 

CONDITIONS PRECEDENT : 

'bo an app<*al to tli<^ courts, 86 

CONDUCT: 

Of exi>(*rt on witness stand, 282 

CONFIDENTIAL AGENT: 

Kngimmr or architect is not, 219 a 
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CONGRBSS: 

May ratify invalid contract, 46 

CONSENT OF SURETIES: 

To accompany proposal for work, 169 
In form of proposal, 185, art. 19^ 

CONSIDERATION (see also CoN- 

TKACTS) ; 

Defined and described, 60 
As regards the consideration, 61 
Essential to a valid contract, 60 
Obligation of a contract cannot be as¬ 
sumed for nothing, 60 
Must be something of value, 63 
Must be legally equivalent to promise, 
60, 63 

Must be commensurate with the obliga¬ 
tion assumed, 63 
Adequacy of consideration, 63 
It must not be wanting, 65 
Promises without consideration are not 
binding, 64-67 

Failure of the consideration, 65 
An obligation to a party cannot be a 
consideration for a new promise to the 
same party, 66 

Must be something more than a moral 
obligation, 64 

Must be lawful, and in keeping with 
public policy, 72 

Must be fully performed to make prom¬ 
ise binding, 70 

Must be present, or coexistent with prom¬ 
ise, 67 

Promise for a past or future considera¬ 
tion is not binding, 67 
Mutual promises are present, 67 
Of promises of subscribers to a project, 62 
Must come from promisee, 68 
Must come from party to whom promise 
is made, 68 

Compared with subject-matter, 71 
Good in part, and in part bad, 70 
In part lawful and the rest unlawful, 70 
Void or unlawful, 70 
For changes and new terms of a con¬ 
tract, 69, 131 

Subsequent changes must be for a, 69, 
131 

Necessary when contract is performed 
on one side, to a rescission or change 
in its terms, 69, 131 

Mutual promises, for changes and modi¬ 
fications in written contract, 131 
Misrepresentation and a claim for extra 
work a consideration for a ])romise to 
pay extra compensation, 66, 69 
Obligation not enforceable because of 
infancy, bankruptcy, or statute of lim¬ 
itations as a consideration, 64 

CONSPIRACIES : 

To prevent bidding, 141 
To prevent competition, 148 


CONSTRUCTION CONTRACT (see 
also Contracts) : 

Mode of entering into, 92, 132 

CONSTRUCTION OF CONTRACT (see 
also Interpretation op Contract) : 
Is for the court, 126 
Evidence to assist in, 123-126 
Lawful construction will be adopted, 70 

CONTEMPT OP COURT: 

What is contempt, 259 a 
P hysician in, for ref using to testify with¬ 
out extra pay, 296-298 
Purging it, how to do it, 259 a 

CONTENTS, pages vii-xiv 

CONTRACTS (see also Agreements ; 
Assignments ; Bids and Bidders ; 
Changes ; Conditions ; Contract 
Stipulations ; Offer and Accept¬ 
ance) : 

Validity determined by laws of what 
place, 58 

Essential elements of: 

Parties to contract, 1-56 
Between members of trades-union, 82 
Considerations of, 60-70 (see also Con¬ 
sideration). 

Mutual assent an essential element of a 
contract, 88-97 (see also Mutual 
Assent). 

Unilateral and bilateral, 67 
Bilateral; a promise for a promise, 93 
Subject-matt(^r of the contract, 71-87 
Delivery of contract completes it, 2, 59 
Date of contract, its importance, 59 
. Made on Sunday, 59 (see also Sunday). 
Execution of; 

Mode of entering into construction con¬ 
tracts, 132 

Should contain all terms of agreement, 
122 

By mail or telegraph, 95 
Indeterminate, and statute of frauds, 
125 

Completion of, postponed until draft 
of written contract, 91, 97, 183 
Execution must meet charter require¬ 
ments, 44, 138, 148 
Void or voidable : 

Against public policy, 71-87 
To do an unlawful act, 71-87 
Must not be contrary to statute laws, 
75 

Must be to perform a lawful act or 
undertaking, 71-87 

Must not facilitate the doing of an un¬ 
lawful act, 75 

To commit a crime or misdemeanor, 
77 

Must not be in contravention of the 
law or of j udicial morals, 71-87 
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are to sections, 

€K>WmA<jrB-^Cmimuid. OONTRAOTS— Oontinued, 

Void or voidable— To lowest bidder : 

To er«»ct structuro« in Yiolatlon of laws Corporation's acts beyond its powers, 

or orcliimncos, 76 35, 39-41 

MuHt not bo to inviuio prt^pertj rights, Of a public organization must be 

76 within powers conferred by charter, 

Mu»t not riHpiire wmtractor to commit constitution or act of incorporation, 

a tniHpass, 76 138 

Miwt not requiro the obstruction of a Repairs should not be included at 

ptUdIc %vav or stream, 76 times, 157 

Must not require contractor to main- With party having exclusive franchise, 

lain a nuimnce, 76 when required that they be let to 

Knowlofigti tiuit luibjeft-nmtter of con- lowest bidder, 104 

tract is unlawful will prevHint recov- Must be awarded in the manner re- 

f»ry ft»r perf<»nnanco or breach, 75 quired by law, 44, 188 

Miwt not ftavo a bunlency to injure or What is an award, 183 

<iefraii<l the government, 75 Courts will enjoin illegal award of. 

In vifilaticm of immigration, laln^r, or 177, 178 

©icluii law, 78 Act of awarding contract is discretion- 

Must not bti ineoiisktent with duties ary, 171, 172, 173 

mild obligations of parties, 84 Must lie in same terms as hid, 140 

To rt^fraln from working for a com- Must include all the work advertised, 

pany^ii Inti^reBt to tiui advantage of 157 

fitluirK Is void, 81 Bidders for, must be furnished infor- 

liy employee to exi»rfJH« his Influence mation in regard thereU), 154 

ativer»e'* to employer's Interest, 85 When (piantitieHand character of work 

To not resort to courts for redress, 86 cannot be determined, 157 

Inalienable right not the subject of Kxc*cution of, ct*rtiti(Hl chock to insure, 

roni rficts, H5 167-169 

lltileaHtiig railroad, etprcHs, and tele» Not to compotes or bid, 81, B2, 148 

graph compiuiieM from liability for 'fo stitb^ comp<qition, 81, 82, 148 

InjurieH, H6 By bidders, to share ]>ro(itH of con 

Ttt hiifle pr«e4ecutiun, 74 tract, not miforceabks 148 

¥m tlu« p*'rver;4«»n uf tiie cotjrtH, 74 Interpretation (si^e also iNTKuruETA.- 

To Influiince public. <»l!lcers, 73. 74 'rioN): 

For public fiivor or pernoiml influence lnt<mtion of parti<*H controls, 127 

with public fifllcf*rM, 73, 74 If intention be e.kuir, no explanations 

For priviite Influence to »ecuri^ certain will be recc^ived, 122 

legislation, 73, 74 Interpretation of, is for the court, 126 

To shiirf' fees of a public otllce with Terms anu»ot for witness to explain,126 

an oppiwiiig nifidiilate, 73 Interprcdatum which is legal should 

In rcHfraiiit of trade, HI be a<lopted, 127 

idijeci iituHi m»l Im* to ereate a iiumop- Proof of terms of contract, 98 

«dy, HI Parol evidence to assist, 124 -126 

Niif “to compete are void, HI AmbigtiouH, made clear by parol evi- 

4*0 control pricc'4 indcpemhuit of sup* dcncc, 122''d26 

piv and demand, HI ('ondition of parti(*H shown by ])arol 

1‘hfii promote gambling, 83 (^videnct^ to explain teniis of, 123 

inmifirid eontriiets are void, H7 Written contracts cannot b(^ clianged 

For immoral or indecent jHirpoHCH, 87 by I'vidmic.e of previous oral under- 

In r«'''!r}tiiif <d’ mnrrmcc. H? sfandings, convo^rsations, <dc., 122 

In \ioliui.m of Saoliaih lawn, 59, 79 Independent oral agrecmientH, 130 

VMid iu par! on!}. 159 Written contracts cannot lx* changed 

Valid, are not jilFreted by later nc’t of by parol cvidmwc, 122 

legi liiure, M2, 14t (Hc'c ii1h«> Rati- V<»i<l or illegal, a subject of parol evi- 

j n VI i«i\ I. deiici*, 124”-12? 

Void for irregiilaritieH, are not madi^ Right to make ch!mg<‘H reH<‘rv(‘(l, 158 

vail I hv h!i!»s«Mpie!i!iy rectifying the Defining engineer's powers, kc<^ also 

iliegaraefH. Ml * FMiiNKKU oil AitcniTKC'r. 

illegal coi)tr 3 i**tH for public \v<»rk can Statutes limiting (sec' also Su’ATr'rE OF 
no! be legalized bv public omcers, Ml Fu UT)S; STATt:TKOF LlMlTyriONS): 

lilegii! coiitriicfM mav b<* ratilh*d by Promises to pay (‘ontractors d<d)ts^ 

legdnlfilurc, 46, 141,“ U2 within statute of frauds, whem, 111 
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CONTRACTS— Continued. 

Statutes limiting— Continued. 

Should always be in writing, 101 
Required to be in writing by statute 
of frauds, 98-111 

Performance of which is impossible 
within a year, 103-105, 201 
Executed, not within statute of frauds, 
104 

To take down and re-erect a structure 
not within statute of frauds, 101 
For goods, materials, and merchandise 
for more than $50, 98-102 
For goods or materials to be manufac¬ 
tured, 101 

For an interest in lands within statute 
of frauds, 106 

For creation, assignment, and surren¬ 
der of estates in land, 109 
To pay the debt of another within the 
statute of frauds, 110 
Of employment (see also Employee) : 
What is a performance of contract of 
service, 213 

Repairs to a building, 10 
Construction work, 9, 10 
Coat to order, 10 
Lighthouse, 9, 13 
Author of book, 10, n. 

Terminate with death of contractor, 11 
For services of engineer, 200-259 
Undertaking on part of employee, 211 
Determines rights of employee to his 
inventions and designs, 219 
Implied in law: 

To prevent unjust enrichment, 67, 108 
None implied against public corpora¬ 
tion, 143 

None, when the law forbids the con¬ 
tract, 52, 53, 138 

Implied contracts to pay for work used 
or appropriated,would defeat object 
of statute requiring competition, 53 
Implied by law, when services are so¬ 
licited and accepted, 211 
CONTRACT FORMS: 

The introduction, 3 
CONTRACTOR : 

Right to recover depending upon acts 
of public officers, 54 

No recompense for his labors, prepar¬ 
ing bids, plans, and specifications for 
private work, 186. 

His rights : 

When he is the lowest bidder, 174, 175 
Under orders by individual members 
of the board, 39 
His liability : 

As a non-jndicial officer for negligence 
in doing duty, as in making repairs, 
254 

For mistakes of, when he was to lay 
out his own work, 239 


CONTRACTOR— 

Party to contract, determined by his 
own act, 50 

Consideration of promise of subscribers 
to pay, 62 

Bound by bis contract though estimates 
are wrong, 241 

Action against engineer for want of care 
and skill, 246-248 
Must take notice: 

Must see that law is complied with, 52 
Precautions to be exercised, 55, 138 
Must keep informed in regard to 
work, 52 

Must watch proceedings of congress, 
legislature council, or commissioners 
re the work, 52 

Must watch appropriation, 44-47 
Must take notice of powers of agents 
and public officers, 33, 35, 38, 44 
His means of obtaining information of 
work and parties, 41 

CONTRACT STIPULATIONS (see also 
Subject of Stipulation) : 

Form of introduction, 3 
Designation or description of parties, 4 
Agency, power of agent described, 29 
Binding personal representatives, 7 
Me alterations and extra work : 
Modified or rescinded by subsequent 
agreement, 69, 131 

COPY (see also Evidence ; Expert 
Witness) . 

Enlarged by photography, 280 

COPYING DESIGNS, ETC.: 

Law forbids, unless sold or published, 
216 

COPYRIGHT : 

What is the suhj<‘ct of, 216-218 
Necessary to protect published works, 
216 

Of plans and drawings, 210-218 
Of map, etc., made from materials col¬ 
lected by otlnu-s, 222 
Of photographs, 2l9 

COPYRIGHT LAWS : 

Have not destroyed author’s incorporeal 
rights ill Ills creations, 216 

CORPORATION, see Company. 

COST OF PUBLIC WORK ; 

If it exce(!:dH a c<*rtiiin amount must be 
let to lowest biilder, 160, 161 

COUNCIL : 

Individual members, acts of, 39 
Members must act as a unit, 39, 40, 48 

COUNSELOR : 

Expert to attorney, 295 
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cx>TOnnr: 

Bomotlmes held liable under implied 
contract, 14S 

OOtTNTY OFFIOBRS: 

C’omparted with municipal, 252 
Llabiiltj of, for lack of Hkill, 251 

OO0RT8 (see al»o Evidence; Injunc¬ 
tion ; Mandamus) ; 

Contracts to pervert, 74 
tkiiitract! not t«i rtisort to courts, 86 
Cannot bj agreement be ousted of Juris¬ 
diction, 86 

Will take notice of notorious facts, 292 a 
M aj have candid expert opinion, 278 
Ilavellttlfi ccinfldenca in experts, 269 
Ei|Mirt shoiihl gain confidence of, 282 
Eifnirt must consider the understanding 
of court and jury, 269 

OOFBNAITO, me al«o Condition ; Con¬ 
tract BTIFULATION8. 

CmBATIOHS; 

Made from mab^rlals collected by otherfl, 
222 

Mftilo from materlalH col lected^^ while an 
etiiployiM*, 221 

OROSS-BXAMINATION : 

(if im expert is largely %vithin the di»- 
cretifiu of trial court, 2H9 

O08TOM AND USAGE (see also Con- 

tic ai ih| : 

To ilefliie iluilefi c»f profeHnitinnl engiiu^er 
or arcililert, 211 

To show fiuihority to entplt>v af«lstantH, 

243 

To i^Hlablbb charges of architect lieltl 
iiiirmHoiialile, 214 
That plaiif4 belong to architect, 215 
rami evidence t»f, received, 128 
Of wimf place controls, 58 

DAMAGES: 

For performance of w<»rk, 285 

Mei’iiire of, for loMfi of competitive plans 
by expreiw coinpiuiy, 215 
Huffereil l*v emplovi’o lor wnmgful dis- 
rharpe, 209 

For iiijurien while riding on a pass, 264 

DATE OF OONTEAOT; 

'I'lnie of entering info contract, 59 

lii}|M»rlance of djiti\ 59 

Cllfe oinitled, may be proved, 59 

DAYS, »ee iiIho 'I’iMK OF PEIlFoUMANCE 

Oil ION. 

DAY'S DABOR: 

Hours in, fixed by ntatiite, 186, 144 

DEATH iHo* also Hxi-.oftor and Admin- 
iSTitxToH ; HI'JUiehkntativks) : 
Iteprehentatives after, 7 
TerminatcH contract for personal Hkill, II 
Ctf contractor discharges wurety, 21 


DEBTS: 

Contract to pay the debt of anotb*" 
DECORATIONS : 

Copyright of, by artist, 216 
DBPBOTIVB MATBRIAIiS (see also 

Matkkials) : 

Liability of engineers, 287 
Liability of engineer for not detectini 
288-240 

Joint liability of engineer and contracto 
240 

DBFBOTS: 

Fraudulent concealment of, 120, 121 
Contractor’s liability therefor, 120 
Concealed until statutory period of limi 
tations has passed, 119“'i21 

DESCRIPTION : 

Of public work reipiired to be let b 
lowest bidder, 164 

DESIGNS (see also CopYiiianT; Em» 
PLOYKE; Peaks and Bi'ectfkjations): 
Property in, of artist, 215-226 
Embodied by plans are protected by 
law, 216 

Exhibited in public, rights of author or 
artist, 216 

Rights of purchawT in, 217 
Made by employee, 222 
Rights of employee in, 219-225 
Hhould i>e protected by copyright, 216 
Of HtnicturcH, rigid to copyright, 216- 
218 

DETRIMENT : 

Detriment of promisee a conHiderathm 
of a contract, 61 
DIAGRAMS: 

May be uwd by expert witness, 292 
DISCHARGE OF CONTRACT 
Law of what place governs, 58 
DISCHARGE OP SURETY: 

By alterations, 20, 22 

DISCHARGE OR DISMISSAL: 

Of employ#© {see also ('ontuact; Em¬ 
ployee ; Employment) : 

What is or is not, 268 
Df an tuiiployee, 262 210 
What will juhtify, 202 210 
If the employee Ikj incompetent, 201 
I''or mihreprc.scntation as to skill, etc., 
206 

For Nvillful di.H<»bcdicnce, 208 
Forhnbifuid negligciuM", 205 
F(»r diMcloHing l)UHinehH of (‘inployer, 
204 

OffeiiHe condoned, 207 
Mi'iisure of (InmngoH recovenible, 209 
Dne to combinatioiiH, conspiracies, or 
boycotts, 204 

He may iiava an action against, who 
mfUiciouslv procures his dihcharg©, 
204 
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DISCOVERY OF FRAUD: 

Glues should be followed up, 119 
Of public officers: 

Must be exercised in good faith, 171, 
173 

In awarding contract, 138 
To ignore bidder, who is in arrears to 
city, 147 

Exercised, must be based upon facts, 
173 

Is gone when manner of doing a thing 
is once adopted, 138 
Not to be controlled, 176-179, 244-259 

DISCRETIONARY DUTIES: 

Liability for misconduct in the perform¬ 
ance of, 179, 244-249 
May not be delegated, 173 

DISMISSAL, see also Dischabq-b. 

DISOBEDIENCE : 

That will justify the dismissal of an em¬ 
ployee, 203 

DISABILITIES : 

Of persons to contract, 23-28 
Social, to contracting, 27 
Political, to contract, 27 
Which prevent operation of statute of 
limitations, 114 

DRUNKARDS: 

Contracts of, 25 

DRUNKENNESS : 

A cause for dismissing an employee, 204 

DURESS : 

Parties to contract under duress, 28 
Angry and ])rofano words not duress, 28 
Parol evidence of, in written contract, 
129 

DUTIES : 

Of engineer or architect (see also En¬ 
gineer’s Duties) : 

Under a professional engagement, 211, 
226-237 

As public officers they are pr(*sumed to 
do their duty, 40 

Of employee to notify employer, 249 a 

Of owner ; 

To do no act imminently dangerous to 
otlnu's, 242 

ELEMENTS OF CONTRACT (see also 

CU)NTRACTS): 

Four essimtials, 1 

Parties, 1-56 (see also Parties). 

The consideration, 60-70 (see also CON¬ 
SIDERATION). 

Subject-matter, 71-87 (see also SuB.iEC’r | 
MATTER). 

Mutual assent, 90-97 (see also Mutual I 
Assent). 1 


EMBANKMENT, see also Earth¬ 
works. 

EMPLOYEE (see also Conracts ; Em¬ 
ployment ; Engineer or Archi¬ 
tect ): 

Duties and Rights : 

Eights of, in designs and inventions, 
219-225 

Eights of, to literary productions, 219 
Eight to things created outside of 
office hours, 220 

Cannot copyright charts made from 
Government surveys, though con¬ 
ducted by himself, 222 
His right to his inventions, 223-225 
In making inventions should assume 
the cost. 225 

His duty to give notice, 249 a 
S tatute giving right to wages when 
discharged, 144 

Misunderstanding as to wages to be 
paid, 90 

Overtime, when statute fixes hours in 
a day, 210 

Term of service and statute of frauds, 
105 

Contracts for service for one year or 
more should be in writing, 103-105, 
201 

Citizen on public works, 136, 144 
Can liave no secret interest in em¬ 
ployer’s business, 85 
Contract to divulge employer’s busi¬ 
ness, 42, 85 

Of state, liable for negligence, 254 

Discharged (see also Discharge) : 
Measure of damages recoverable, 209 
Wrongfully dismissed may recover 
reasonable value of services, 209 
Discharged is bound to seek only like 
employnuuit, 209 
Wliat he should do, 209 
Employer must show that employee 
could have liad other employment to 
redur,(i amount of r(‘covery, 209 
Must possess degree of care and skill 
alleged, 226-237 

E(‘covery for extra skill and service, 
225 

Determination of skill, 230 
Disr<-s])(‘ctful conduct will justify dis' 
missal, 203 

Need not put up with indignities, 203 
Criminal a(‘t of, a just cause for dis¬ 
missal, 204 

EMPLOYER (sei^ also Owner) : 

May be the true inventor, 223 

EMPLOYMENT : 

Engineer or Architect: 

In regard to, 200-259 
What is or is not, 212 
What is proof of, 214 
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HBAFIjOYMBNT— C&ntinmd. 

Bttgia««r or Arohitm5t-~^(Ioniinued. 
E«gagi*mf»rit8 tor a salary and a part 
of profits of busInasH not a partner- 
fihlp, 201 

Wbal is not an «n|i:agarnf*nt, 218 
As a profoaslonal man, 288 
In a profiissloiml capacity, 211-214 
Bimliar to that of other pnifessional 
niiin, 220 

lintioriliking of, in a professional ca¬ 
pacity, 211 

Ofttni very Indefinita, 211 
In connection witli ccmipatiti?© plans 
siibniittcd, 212-214 

Conditioniii on ncccptnnre! <»f plans, 212 
la a judicial capacity, 244-210 
Characicr of work changtHl, without 
coiiRont of ainployoc, 208 
By iifiaiilliorkcil |iarKon«, 214 
B#yiinil ffowar conferred by charter 
upon company, 48 
Bt two pcrwiiii''jomth% 214 
May not didcgata duties, 205 
An an export wltnms, 207-8OI 
His right to designs anti inventions, 

2m 

KIglit t«» InvcntfonH made. 228-225 
Whfti Is a ps-rfonnance of ctmtnict of 
service, 218 

Brciicli of ctmtriicl of, 201 210 
Itiffovrry fur HiTvicrn, 21 I 
Itcrovcry fur hvr\ icfH <»!' 214 

Who is hablo fur of Mi-rvicrs, 214 

No rcriivcry for ctlra Mcr%’}ci\n vohtn- 
Ifirlly rcndcrcil, 210 
Term tif ncfvjce, 201 
By flic year, iii«»nih, or tiny, 201 
Period fttloptcd for cBtlmaiion t»r wiigcs, 
201 

C,*«»iifriicts f<tr ncrvlcc not to Ih» per¬ 
formed within a year, 105, 201 
Hcfvicc by month imd cnntinuouM for 
wvcrttl }cars in on** luring. 2(0 
8'rriii of sf-rvice indriinilr, 201 
1 rnrly cuntrnct, bing-cuntinm'd nerv- 
Jc«', 2tH 

Agrccincnf to employ pcrmiinfuitly, 201 
Slcini) flint pfriiinncnt M«r%‘ice, 201 
I’or life or during iibilit}' to perform, 
201 

Term of Her\fee HO long im works nro 
kepi running, 20! 

IllHinr-i'Sil of d rhnri'e, 202 210 (nee 

«|ho I »iH« ji \ in,I I, 

Wliiti ttju j’l .nf% a diM’hnrge, 202- 
210 

CH‘or!»t|fdefied u fli u ork, find tliH. 
lilts «'d for lack of mutr I. 2of» 

Wiui! finioiinm fo ji diMid %«!, 2oH 
A demfuel lor tie' re* ip-natiou ot, is a 
tllHchiirge, 2iH 

lor incapacity, 200 


HMJ^JaOYmBVfT^ConUnued, 

Bngineer or Arohiteot—OcwfW'U^ef. 
Incompctency or incapacity, 206 
Ilia liability for lack of caro and skill, 
226-248 

Misreprasantation as to skill and ex- 
pa ri an ca, 200 

If caralesH and incompetent, he is 
liable to employer, 228-248 
Illness and absence a cause for dis¬ 
charge, 205 

Absancts a cause for dismissal, 205 
dross moral inisconduct, 204 
Misconduct overlooked and condoned, 
207 

Waiver of right to dismiss, 207 
liecovary of wages when wrongfully 
dismissed, 209 

Diunages raisoverable for discharge, 
209 

Duty when discharged to seek other 
employment, 209 

ENGAGBMBNT (see also Khpi^oybb ; 
Employment) : 

Of engineer or architect, 200-259 
Of prufcHhitmal man, implies capacity to 
do what is undertaken, 220-287 

BNGINEBR OR ARCHITECT (see 

abio Aoknt; Employment; Kxpeet 

WdTNEHH); 

When an agent or servant, 284 
Ih not a coniiileiitinl agent, 24ilA 
Is truHtisl agent of employer, 42 
An agent, his knowledge attribuPHl to 
owner, 24S1 a 

May owe a iloulde <luty to his (unployer, 
iiH a referci’ and as a jirofcHsional man, 
249 

Liability when a public otllcor, 250-259 
Arts ratified or adopteti, 84 
Ah politicians ami lobbyists, 801 
J iniielal Hint us of, 240 
Must not net fraudulently, 247 
Liable to owner for framl ami collusion 
with contrn<*tor, 247, 2'1H 
Eviiieiice of (’ollusiou, 149 
Not liable to a Huii by contractor for re¬ 
fusing bin certificate, 240 
(’an have no htu’ret inten'hts in contnu't, 
42 

Miiht be competent, careful, and skillful, 
220 218 

Must liav<» ordinary .skill and care, 282 
Mica givo cand'ul huperintendenee, 289, 
249 

Ills uiidertnk ing wbon be Holicit.s or ae- 
cepfH an oiignireinent, 281 
For niHpoetii»n and dclootive ilo.sigu, 287 
i*'or oineNi'aiH and dofoclH niadi^ by coii- 
tracf(»r, 2il{l, 219 

8'ooinpb»yor for neglect or uiiskillful- 
ncss, 242 
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Meferenees are to sections. 


SNGINSJBR OR ARCHITECT—Con. 

For injuries resulting* from adoption of 
insufficient plans, 242 
Cannot recover for services wlien lie lias 
been careless and unskillful, 238 
To owner for failure to make investiga¬ 
tions, 238 

For acts of assistants, 243 
To his employer, but not toothers, 248 
To owner, with contractor or builder, 240 
For cost of materials obtained through 
misrepresentations, 256 
For many acts or omission when his 
functions are judicial, 244-246 
When his duties are judicial or discre¬ 
tionary, 179, 244-249A 
For want of care and skill when acting 
judicially, 246 

Is under contract with owner to use care 
and skill, and his judicial status will 
not relieve him, 248 
For misconduct of contractor, 240 
To contractor for fraud, collusion, and 
bad faith, 247, 248 

When codefendant with owner and 
charged with fraud, must reply to 
charges, 247 

For contempt for disobeying court, 259a 
When under an injunction, 259a 
As a witness: 

On the witness stand, 249a 
Qualifications as an expert witness, 
284-291 

As experts, not needed to determine 
certain questions, 285 
A witness with knowledge of facts, 
288 

As an expert defending hasty and im¬ 
prudent opinions, 268 
Justice rcMiuires liini to take witness- 
stand, as an exj>ert at times, 274 
No sp(‘cial }>rivih‘g(^s as a witness, 249a 
Examples that are questions for expert 
testimony, 291 

Should not volunte(‘r information to 
bidders for public work, 155 
Canvassing among bidde^rs, 140 
As an imbqxmdent contractor, 243 
Property in his (Teations, 217 
Kight to copyright of plans, 21G-218 
Ilis property in plans and si)ecifica- 
tions b<5 has supplied, 215, 216-222 
Claims to a (•o]>yriglit of bis ])lans, 218 
Employment of (s(‘e also Employment): 
His (*ngag(mient or employment, 200- 
259 

As a professional man, 226-237 
Means of collecting liis pay, 260 
Piglit to a lien for services, 261, 202 
Entitled to a lien for superintendence, 
262 

His relations to bis work and right to 
a lien, 26^ 


ENGINEER OR ARCHITECT— 

His rights under stockholders’ liability 
acts, 263 

Injured while riding on a pass, 264 

ENGINEER’S AUTHORITY : 

May not order extras without authority, 
241 

To employ assistants on account of com¬ 
pany, 243 

ENGINEER’S DUTY : 

To report conditions and things to his 
employer, 249 a 

To guard against defects, 239, 240 

In regard to personal inspection before 
rendering certificate, 249 

Not to be determined by a jury, 249 

Presumption that he has done it, 240 

As an employee not excused because of 
his judicial status, 248, 249 

ENGINEER’S FRAUD (see also 
Fraud) : 

Evidence of fraud, 54 

ENGINEER’S INTEREST : 

Can have no secret interest in contract, 85 

ENGINEER’S KNOWLEDGE : 

Imputed to his employer, 249 a 

ENGINEER’S LIABILITY (see also 
Enginekr or Arciiitkct) : 

For misconduct when period of limita¬ 
tions is ]>asKed, 121 

ENGINEER’S SERVICES (see also 
Kmi*loymknt of Enginker) : 

No recovery for, if employment be ultra 
vires, 43 

ENRICHMENT: 

’I’o ]>revent unjust (mrichment, contract 
to pay is implied by law, 108 

ENTIRE CONTRACTS, see also CON- 
TRAOTH; Contractor. 

ESTATES IN LAND : 

Contracts for the creation, assignment, 
and surr(*ii(b‘r of, are within statute of 
frauds, 109 

ESTIMATE (see also Engineer’s Esti¬ 
mate) : 

A random guess, evidence of fraud, 149 

EVADING SUMMONS: 

For the statutory period of limitations, 
115 

EVIDENCE, see also Ex pert'Witness. 

EXAMPLES : 

Of expert testimony, 291 


immx, 

urm to smtit^ns* 
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jBocoiitrsivB mawvB on fran- i 

OWLBmB : 

C3onlr»ct» liy palillc c)fflc»r must not ' 
gmiil, 81 

JBIJCBOBTOB OONmAOTS: 

Htii witliln sltluie of frauck, 104 

JBXBOOTIOH OF OOHTHAOT, »m 

CiiXTiiACTi. 

3BJ:BO0TOH or ABBCIOTSmATOR: 

I« tlio of & after 

flratli cm all r4mtr*cte» 8 
lilglii« ami liahllitj under contraet of 
dii<*i«iriit, 8 

Riiiiiti t*» contraet^ 8, 0, 10, 11 

Tmk« iMuitdlis uii«| lmrden«, 0 

May r*isti|di«lii idd r«mtriirti but cannot 

»iak© now 011014, 10 

May itiakfi liliiiiifilf liablo, 13 
€iiiitracli for pirional ikill of con¬ 
tractor, 111 

Haiii«d III tliii ecmlmid, 11 
If natitwl, riiiitract not iKmwmal, 11 
Lialiilitj for lori« of diMmltmt. 13 

mxwmrei 

ll»ti Ilf by i-inorm In fourf, 311*3, 29B 
ilf ilwiffim Ilf imitbor, Ions of rigbtii 
tlioroby, 31 ft 

JBXFBEIMBNTS : 

Ksi|M’ri wiUh’!« limy i»jiipb»j, 393 

JSXPBRT TESTIMONY: 

Wlirll Will ll Im’ Iplllilllrtl, 3H4 

I>ii« fi*tl r«‘i|Uirp ollii>r like t«'Hfiiii<my lt» 
Itiwi ll, 3H9 

Weiglil mill for lit© jury to d©» 

tfiriiiiiio, *MK 

An to |irofi**i»4tiii»l and »taiiilanl 

aiilliorw, 391 

MubI ite fitiiii not from 

itfroiisifttipiii, 277 

l,i‘||i«iliilio|| ii»r»|«*ilto IIIIJ»roVi% Bill 

3BXPBRT WITNESS ako Wrr- 

lirf’iijid «iii| tb’f^rribcd, 2IH 

WIjm litfi) bf no 291 

l%ii|Oiiiir «r«'bifr<i, an, 287-BOl 
*1*1 * illof “'libjf’i'f, 28T 

21}f» t'nictiiIfjiiiMfi, 2<>H 274 
|\«irso3i ill wiiH’Is llo')’ are Imbl by 
Ilri4« ll iiiid Iliif. 2Tb 

V rw'i mI !rttriir»l fi-tf-boMk writorii re, 

A rlinfij|#iMji of lijH rliriif, 272 
Ihm lii.d iitirjbutrd tf» him. 

Amr^rd of biiiMfd and warpini 

27II 

jii*l}!if»*’iif, 270, 271, 

Lililo to a voiirt, 200 
Kx|»#rt«l to iiiinartial2J272 

li a hi ml ailvm’ato, 273 


EXPERT WITNESS—C 7 (wfinwcf. 

Candid opinion may be bad, 278 
IUb duty to seek to improve the situa¬ 
tion, 801 

Bfdiavior of, in court, 282, 284 
May take time before answering, 2(S8 
Is justified in taking stand, 274 
Cannot decide question at issue, directiv 
290 

Catinot determine (juestions w 
for the jury to decide, 285, 28 
What cpieHtions be may ha aske 
Hhould seek confidence of court 
Qualifications of, 288, 291 
Competently of, detennined b, 
court, 28S 

Privlltiges of, are determined bj 
court, 282, 288 

May be asked bjpotbetical qiiei 
287, 288 

Itequlrctd to answer categorically, 274 
(’onduct upon the stand, 294 
May employ practical illustrations and 
axperiments, 292 

n«e of memorantla and copies, 278 
May use iKioks, chartH, or prepared rnem- 
tinmtla tt> refresh memory, 277-2H0 
Tae of pliotograplm, 279, 2*80 
lli« right to UHO models and make tests 
restH with the trial court, 298 
r«<M>f liooks on stand, 270-‘27B 
May lulopt Rtnt<*mentK of liook as his 
tnvn, 270- 378 

May be queMtiimtMl rtf biH»k«, 27(1 
When he may tehtify, 284 391 
Neeii lint hav<» been a HixadaliMt In the 
nuliject matter, 291 

Must ronllne Ibm (("Stimeuy to subjert in 
which he is akilbni, 291 
Must have regard for tlie untlerHtanding 
t»f Ills audbuice, 2(19 

Ptwitlon in trying to Huntain untruths, 
2(18 

Not a delightftil position, 278 
Must undergo iinjuisition, 299 
His knowledge*, eharacti'r, and experi¬ 
ence may be gone into 299 
Ills preparathm for tlie staml, 275“2Bl 
Must Inform liiiimelf, 275 
Hhould tiike time to inv(‘Ktigate, 268 
'I'o carefully insjiect scene of contro- 
vi*rsy, 219 

Mtmt pnHHeHi hinmi'lf of all tlie facts, 
279 

Hlinuld mak(' personal examination of 
Hubjeef-matter, 2HH 

wiieu he has kiiowlcdgi* of faetsof ciiHe, 
2HH. 297, 298 

Hlinuld Ih' jirepared to explain ills con- 
rlusion.H, 281 

Hiiouid he prepansl to convince others, 
275 

Hiiouid fortify bis opinions, 281 
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mXPSRT WrmB&B--emiimmiL rmVlOlAMY^amtmtmi. 

Need not prove certain thing*, of which Can have no interest* in conflict with 
courts take notice. 2 Wa ihime of his principal, 43 

Not retjuired to deu«nnine many qiies- Can iiave no iierstinnl iutcraat in ocm. 

tiems, 2«5~2III irmet, US 

His ncivlai tti Eiigliiwr to ciiiiiimnf, 4S 

Ab coinist‘ifir aiid mMmr tci mitimim, 

i¥, mn- 2 m “ nms mourn : 

Bs&wmj for »er%’lces a* ailvlser to at- Cttiitrmri fur t« Itiwi-iit li| 

torai»i% Mail l»« a<lvf*rtit«fl, IfJI 


Beeoverj for i«»r¥leaf4, 2tll 
Bight to axtra pay for opiiilofi, 

His time mud »ervlc‘4*ii «lniiil«i iioi k* r». 

qalriMl wlilioiit c<»iii|>©ii«ll€iii, ii6 
IIw opiiiiiHi Jiis iiriqM^rty, 2ti 
If ttci extra pay* theit no extra prepam- 
tbri, m) 

In erltiiltial fiml rlTlI c'iisp% 2IW, *37 
BoHiHiiiit*f4 eiwjpellofi III t#»lify iii rrliii- 
Ilia! 297, 2IIH 
If hts kiiowM fiM'ls, l«i iimil tentit}\ 

HXFMBSS PROMISE; I 

Btert« istalilla of IliiiifiilwiiS liiieif, llf4 j 

BJCFRBSSIONS ; 

Maiht rlf»iir by |iiir«»l I’Vjilriirr, i 

Keleanoft Miireiy, 3 aki Ht ifi^i 11. ! 

EXTRA SERVIOBS : | 

Itt'iilIrmI !»y i’ijj|»|oy«*p, fi»i rp«"*>%»'ry | 

WllllOllt «X|>ri*f*» llgri'»r||ir|||^ 

mwmA WORK OR EXTRAS ; 
Stlpulatloiii to avoid : 

|iroiJij«ef>s lit |iiiy f.if, lOi|s| 

Iw f»»r ii r*siij?»i.|f»ra!|M| 

Pr»»il}|-4«>1 fit |»||V fl! !|| I'.i!!i|sr!iniil 3,i f. rj- 
wurk iiiciinli'ti III r,tiitrii>t, i-. jimI 
hnjiliii \ lift 

n|'|*r**|Oiiif.»^!i ui !' *!!*, I'J 

Will II WMlIi I ?t, Ih I’r! t>i 

In w f"4 Oi |. Is », 

V iiliji* «»U iiU‘i*-r « tii! r*i» 1 fr.I u 4 » , 

po !s» 1 j., j 4» r i4>il fr, .!,« 

(’llllllie }»»' Ml,!* fr-.J ij|j4« t ' ’ , 

«|l| r«'*l l<* Im- ilii «'!,!. ! i< 1,1, T, 

147. 

Xo{ lilJlfjcil ,ii sniitr! r5i,r|j! f..»- |(f , 

P f^r P4ia,c |.:.-p 

m- liidr I iij « MiiUiii'l, 147 

FACTS 

\ VTfiil »!>|»^|| .Ii < 

(H ulur j >. II ii. Uik*' !,< ! rr, 21*'.^ \ 

Klonili Ut $ tt it 

FIDUCIARY A.ifM, 

M.i Ii <01 Alii 111 1 i t I ) 

Acf» Il|li%f ant |ti< 

dutUm, K» 


FIRBWORK8 : 

Nwi tifii Ii4 

: FIRMS: 

I A*^ jiarliefi lti coiitmrt^ 5 

! FORBiaNBRS : 

I Kiii|4Hifi.4#fii Ilf, tm titiWIc w^rlc »». 
144 

poRPBrromBs; 

iVriiliwI rli«k of iiiddpr, IW 

FORMS : 

Of Aiiv«rii-«»m#ii| fur Itt- 

i:i4 

Of tciiitrat t, ■i:rp i4|?M» i ii.%i Y 
Of lltilic:** 

*tu liiAArr- III r*>f«f4 itf math, I4§ 
ji4i*4 f..r |ir«|w«iiil, |5I 

Of |ir«|tci**i f>»r piihlir w«rlc, liS 
FOUNDATIONH 

I*,f rii||’ifi«tr Ilf irclil, 

!. rf. 

I au .ff- !m f,.f a%i4 

rilANCIIllillfi 

^C4 . 4 |,uir=! J.«' r ,r I'fmh, i:ii 

FRAUD * 1 ? Aliriii- 

I > t I 

■!» iJ* ‘ *4, ,11 wfiiirfi roilirmrl, 

I ,ni 

I'llAIlD AND CT>IXllHION’: 

Of j.f All I 

3.- f ^ ^ :*!>.' HU 

rmAimm, urATirrm oi\ mm st 4 t. 

i I i: «*r I 14 % I iI I I 

I^MAUDUI^KNT WORK 

* r, '-4 1211 

¥Aim 

* ■' ji f'.f .ijaT4«m wLiIp 

■ I— 

4 ' ’ * ?»!-',•, rli f f fti>U}r f nti’Hib'fH- 

’ ■? 2**4 

’ a «? -4 4aju»|,*r^ liff’g- 

1 > I. . 2* f; 

M,i! 4‘ !»',%-I f. " . . n.p iifiiP id, Ijj 

J 4- . .ft:.'* r . 

rUMNlSHBD ON OMOUNDs 

f4 271 
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j.^niti>¥al of, liOMi not li® a<iv«rtl»©d, 101, 

104 

4:^J^MMAa'B ORBlCaTORY: 

j^>^i 4 iiitiici, in bids for iniblio works, 164 

OOHTRAOTS: 

|iiilill® fMilicy, 88 

gambling, 88 

Otm^TBRAi INSnaUOTIOH: 

bW*I«r» for imbllc worku, 1S0 

C3^3BH*IR^ MAHAaBH : 

to a Mon for i«rf i€#, S0I, «6i 

C^OOX>S: 

Sal# n«<l«r ilatiilo of frauds, 98-108 
hm »iuanl»otttr#d: 

Hmlm of, undm of fr*tid% 101 

<gK>VBBNllfBlfr: 

Im from o|»r6tloa of itatuto of 

litiiltaiion»* 116 

CS^TTAmAHTY: 

Of iw^rfiK’iloti of pkni, or of iafoiy of 
stnirtiiro, not liM|»li«l. 829, 308 
Kx»«t«4 frotii Iciwput lilcitkr, 167 

Tear A iftPflHlFS fiioo alR«> (*uKTHACT«li): 

Of bitWor tfi bo firoforrod to a nilii wblrli 
wiitibl injure ibi* ifubllc. 157 
"Will not rolmvo from RtatiiUi <»f liiiiitii- 

ticiiiw, 115 

aBDBXR : 

Iw ipil tlio rflpri'ftoiilativp t»f afoutrnrtor, H 

aaCXRXNO irnm ftlwi EiirwiYMicNT, etc*.) : 
Of or arfliltf«*t, 3lMk269 

jaCOOJDAYS, 800 Hv%nAm, 

JEiEOtJRS iibo IH¥ ; WA<iici|: 

III ft t»y Rialuto, 1116 , 

144 

3BCXJSBAND AND WIPE (««w ako Ikii- 
: 

C'oiitrariM >6 

Printiiw l*% out' to pftj d«dit«<»f tlio oihiir, 
110. Ilf 

An iigi’iit for «»no iinoibor, 30, 88 

KCYFOTIIBTIOAL QUESTIONS (nvn 

fik** ti Ain'iini.* i j Ex** 

VHur \\ ri M "''"‘I 

Mii%’ br Ii'dird nf inprrih. 3h6, 3H7, 2HH 
i*r»»|»rioi? of, bj trial court, 

2h:i 

Bln 111 Id t-iiibodv all the fartfi 3K7, 3HH 
Ciiiiiiot be baifini upon faet« not «hown, 

2HM 

Miiv Imi bw«d U|Mm clitputiHl facts, 287, 

28H 

Mwfti Im !«ii-d upon fact! ci#ducibl© from 

©^Ickofo, 28S 


miOOY, INFANCY, INSANITY f 

Dimbililies to operation of statute of 
limitations, 114 

IDIOT: 

Contracts of, are voidable, 25 

IIXX7STRATIONS: 

BIxpert witness may make practical, 292 

IMMORAli CONTRACTS, see OoN- 

TRACTS, 87 

IMFLIED CONTRACTS (see also COK- 
TEAITB 1 mPL 1 E 1 > IN LAW): 

No impliad contract, when the law ©Xp 
pressly forbids one, 52, 58 

INCAPACITY s 

To amtract, 28-28 

INOOMFBTENOY, see Engineer. 

INCORPOREAL PROPERTY (see also 
Cgpyrruit ; BImployee ; Invention): 
In architectural and engineering de¬ 
signs, 210-225 

Protected (mly ho long as author retains 
control of it, 216 
Itights of purchaser in, 217 

INDEBTEDNESS: 

Limit of, of a city, 45-46 

INEBRIATES : 

(!uutriu‘ts of, 25 

INFANTS (Mce alno Paktikh): 
t’lipncitj to contract, 24 
ChmtractH are voulahle, not void, 24 
NeceM«arieM, liability for, 24 
A« agetd, may he 24 

INFORMAL BIDS (see also BiM), 
Failure to name Hurotles, 109 

INFORMATION FOR BIDDERS: 

T’o prepare hidn, 188 <140 
Afi to work, Hhouhl be full, 41, 154 
A« to powera of parties and tlieir agents, 
41 

Additional, volunteered by engineer, 

155 

INJUNCTION : 

Muni he hoiHwtly obeyed, 259 a 
B lngitu'en* inunt obey, and he renpectful 
t(» ceiurt, 259 a 

Situathm of engineer, 259a 
Acting undeT advice of ceurmel, 259a 
When court has exceetled its powers, 
259 a 

INSPECTION: 

An escuHe with contractor for defective 
work, 120 
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XNSFBCOTOH----0#»liit«#C 

Slioiiki prevent materitl error* and 
omissiciiiH, 2S9, 240 
LlabilHj of eiigint*t^r ffjr* SSt 
Cannot Im ©xciisetl bj sliO^ring |i»»iic« 

of owner, 2^ 

INSPBOTOH (8e« al»o Khiiineee uu An- 

<?II1TW’T): 

Hi» kiiowliMige i« own«?fs, 24i a 
lielil Halil© for non-ptrffirmariee of tlnlj* 

m 

INSTANOB8 : 

Of Cl nest ions not for ^1. 

Of iri%’'©nlli«i l>etwii#ii ©iiipliiver ainl mu* 
pIoy©e, t2S 

Of «figlneef« falltirc^ to dri 2;i7- 

240 

Ofmroaiicl »klll ref|iilr«l of ei 4 rjiir©«, 

as? 

Of itiftiKliiiHi* and liijiiiiriiofi. 

BfSTEtJOnONS ANB CONDITIONS. 

For biddt» : 

Slnniltl glv*’ full iiif«*riiift!i»»!i, KUt 
Form f«»r p»Wi<* wurk**, r»l*i li*u C*l, 

iw, i6i, no 

BNSTHDMBNTSi WEITTBN 

WitiiTEN I?.rriii UKsmi : 

INTENTION OP PARTIES . 

Will pr«’%’jiil ii«t foiiirarj t** psil»- 

llr , 127 

III |»llllli<*i4!|i»» *d 23® 

INTEREST OF ENOINBBR 

Piiblii'11$ r»4iirii» n>\mU4mln^ 

if, -l‘i 

INTEREST IN EAND^ 

f^r wmiIs *»ii imi.i, i-r l^r jd 

iin! w.lhili fi'ii! i!* 

‘4 !m iim ia? ■i*'. fti.4 

n!«* nf f rau'l , 1 

FpWilil •' L ’•<, P'. 

INTERPRETATION OF CT1NTHACT 

p'*. 1 I.**!*’** 

|\1 I M |M\ ! 

Kvi«lfln*«’t«» n‘rtj’4 in. Il’M 

INTERPRETERS ■ 

c*filin«»l hr >1 !m w jlir a! 

INTOXICATION 
INTENTION i-rr III 

dr-wi i: ;l 

Wlir* j*^ !lj«’ ?::i, T:U 

WIiB! ifrrt'M if r* *'f 1*24 

Ownerhliip »»f, 127 

Irwlftnrei*«»(, hy tnuphift’r^ 

Higiitfi cif riiipbtyi'r in lij?4 tmn, 'i!§, 225 


INVBNTION---e#»lia?i«d 
By etiipl**j**©. tiMof «m|ilf>yeF« inatorlali 

©iititlei liiiii if» ii»i* it, TM 

Fiiwtff ti» Invent iiity t>fi tlt« subject of 
•ale, S‘i3 

INTENTOR : 

Nfii always itatural-liwrii, TM 
May M-til lii»i iin'Milliiiii Iwfor# tliey aw 
iiia<if\ 2It 

INVITATIONS 

1*ti fiiriii of aiiv«irtl»#iii«iil, m 

VM-VM 

j HaMB0EEARITXB8 (mm al»i> Awarb ; 

liiiw . illlillKII^ , C<>?iTilA<T») ; 

la r«|tiiP*iii«iiti t»f »tatiiip or cliart«r hj 

Iii witirk to lummi liitlikir, 54 

JOINED 

iiati^ ■fill tl'ii’riliraliiiii* In colltrK’t, 114- 
2'2fl 

JOINT PARTIES ’ 

Lialiilli) *fi 2!4 

J0D0BS, a1w» I'fii tiTw, 

JODOMENT 

j In fillli, 171,17S 

I JUDICIAL ACTS |i* p MiKiri eiiial): 

; Iff i. i*iri4i-ir% iiawi !♦#» riurc’li^l In 
j lai!i . 171, 17.1 

! f r l!i 4 »rs»p«T |trrf«iriii«ir*^ i»f, 

j nil, 211 

JtJDICIAI. DUTIES 

I alu .14 f >t Ui 4.! iii l|i«i |M»ffi»rilt* 

iii-.r. -f. Ill Hit 

JUDICIAL NOTICE 

i 1'^ «f11 kh t. tm* I ‘ 1*5 2lt24 

I JODICTAL OFFICERS 

Uf I «jf riJiirl»C^45 

/ Ih 

I };ri f Hfi-l s\fi h %* > ’ life*. 

JUDICIAL PaWElifi 

I ** *, I « , fe! 1*1, ji. I ^ I 2 'i 4 

I J ^ » I, . • ! s * »• i. ! ■ i a T * 1 * * ( % 1 ’ 16 

JUMISDICTION 

I sf . i»r rn !>' ^ ns 

' JURY 

\ ‘a -< ri.i ..f iri. 29S 

p "* * . i aj. t i, * Si '' ri 

I I f! » ■> ir*|i* s |j’ I a<ll, I‘t ■ . < i«“, 204^ 

|$«!f ?’ ,;!,f 1 %%r |,'I4 s,f * 4;.»rl I 

IClt 

I t|,rfn !a*,!*rT»» 1% AF© 
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KHOWIJBDaB: 

Of ma optier of th# court, SWa 
O f iiitiiiibers of council imputed to citj, 

%mh 

If export lifts, lie muHt tostify, 298 
Itequired of an €!X|iert, 291 
Of enflnocr Imputed to bis employer, 
2494 

Of engineer’s acts, a ratification thereof, 
249a 

3LABOSI lolWS AND IdMTTATIONS: 

Must Imi complied with, 144 
Coniitliutiona!ity of, in«ome states, 144 
lA*galltyiif many ia doubtful, 144 

LABOBNY: 

Of pitiiii by fircbltffct, 215 

IsAWn AHB OKDIKANOBS: 

Of wliat pltic!# coijtroli, 57, 58 
Law of place wbere parties reside gov¬ 
ern*, W 

Law of place wlicre wutract li t<» b# per* 
foriin^ contnila, 58 

Forbitliling public ofllctirH from accepting 
or using paa^rw, 266 

r^wrmuB I 

Pmir opinion of experts, 270 
Hoiiicilriica make mbtakcH, 271 

BHaAMTir: 

Heprchfuiationii iw to, of a contract, 129 
LBOI8LATION: 

NwidiHl to liiiprov#* t'Xpfrt icntimony, UOl 

UBCISLATURB : 

May riillf¥ Illegal contriicts, 45. 141 
^iii*y ratifV contracts uiim rim a corjH>« 
ml ion, f42 

LBTTBR : 

Acecpiiuicc of t>ffcr by letter, 95 
|>rii|»i'*r mailing of, is evidence of riieeipt, 
95 

IBVBLS, nee Links ano Levels. 

BBi: 3LOOI: 

Law of what place gt»vernH, 58 
WIittt cuatom or unngc coiitrols, 67, 6H 

LIABILITT *. 

Of ongiweer or architect ; 

For lack of enre ami akill, 220 245 
F«fr not deteeting deferln lunl oinl»- 
siium, efr., 25H 240 
2'o owner for inihtnkeM, 2BH 240 
For «rtH of fiHhiMtiuitH, 242 
An an agent, for iniKConduct, 251 
Limited to employer, 242 
In ft proffiHHioniil eapfieity. 220 245,258 
A« li public ofilcer, 250-259 
Of engineer ami contractor jointly, 240 
Wht*n bis functiioiiH are jtidic‘ial, 244-“ 
249 

For discretifmarj acts, 176 180 


LIABIUT Y— ConUfmed. 

Of owner, in damages (see Ownbjk) : 

For minconduct of engineer, 241 
For underestimate of architect, 241 
Of owner, when a city : 

For acts of its officers in rejectin 
est bid, 178, 179 
Of pubUo ofiOlcers (see also 
OFFntEiis): 

On contracts executed, 256 ' 

F’or rejecting lowest bid, 176-180 
For acts of assistants, 268 
Mistake of city engineer, 268 

XABN: 

Eight of engineer or architect to, 261 
262 

Nona for preparing plans, 261, 262 
Huparintcndents, giuieral managers, and 
cooks not entitled to, 261 

MEN LAWS. 

Objects t(» be attained, 262 
(kinstitutionallty of, attacked, 262 

XJMITATION, STATUTE OP, 112- 
121, Hca Htatute of Limitations. 

LIMIT OF COST : 

Abovt* which, work must be advertised, 

100, 101 

LIMIT OF INDEBTEDNESS: 

Must not l>e exiMM'ded, 44-47 
Imiebtedm'HH includes what, 47 

LOCATION : 

i)f rallrottti lines or depots, for personal 
profit, forbidden by public policy, 81 

LUMP SUM: 

When c|uantltiai and prices are given, 
100 

LOWEST BIDDER («aa also Bids ahb 

BinUKHH); 

For Public Work: 

Party to contract, 60 
(diartern or acts rcHpdring work to b© 
let to I<»weKt bidder are imperative, 
51. 158 

Work "may” be let to, construed to 
mean ‘'slinll " bis let to him, 158 
Hecpiireim'nt that 1 h^ nball have con 
tract f<»r works, 157 
Eight to contract for public work, 176- 
178 

Fntitb'd to the award of contract, 176 
May not rejert bis bid, 140 
Work divided between him and an¬ 
other, 177 

May prevent illegal awarding of con¬ 
tract to another bv injunction, 177, 
178 
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laOWEST BIDDER— Continued, 

For Public Work— Continued. 

Wlien can be require tbe contract to 
be awarded to bimself, 176 
Power to determine wbo is responsible 
is discretionary, 173, 173, 245 
Responsible ” bas reference to other 
qualifications tban pecuniary, 173 
Record as a contractor and builder may 
be investigated, 173 
Recovery of profits, when contract was 
awarded to another, 179 
Evidence that bid accepted was not tbe 
lowest, 174 

Lower offer made after bids have been 
opened, 171 

Irregularities in awarding contract, 54 
Work under contract contrary to law, 
no recovery can be bad, 53 
Conspiracies to prevent competition,. 
141 

Work required to be let to lowest 
bidder, 51 

What work must be let to him, 161 
What contracts must be advertised and 
let to lowest bidder, 138 
Contracts for a sum exceeding a cer¬ 
tain amount to be let to, 160, 161 
To determine, there must be a standard 
for comparison of bids, 139 
Requires a preliminary estimate to be 
made, 53 

Advertisement should include all tbe 
work, 53 

Should include nothing in his bid but 
what is called for in advertisement, 
155 

May be required to take certain mate¬ 
rials at a valuation, 162. 

Right to make changes in bis work re¬ 
served, 158 

Should undertake extra work with 
caution, 157, 158 

Bids reconsidered after having been 
rejected, 174, 175 

Failure to accept bid in time stipu¬ 
lated, 174 

Fails to enter into contract, 175 
Abandons the work, 174, 175 
Should have notice that his bid is low¬ 
est, 183 

Allowed to withdraw his bid, 175 
Right to reject any bid, 171, 172 
His contract is assignable, 15, 148 

For private work, 186-188 

Rights are- subjects of express agree¬ 
ment, 186-188 

Implied agreement that contract will 
be given to him, 188 
MANDAMUS (see also Injunction) : 

To require that a contract for public 
work be awarded to lowest bidder, 
176-178 

Position of engineer under, 359 a 


MANUFACTURER; 

Is liable to purchaser only, for defects, 
243 

MAPS: 

For use of expert witness, 376-380 

MAPS AND CHARTS (see also Plans) ; 
Use of, by expert witness, 279, 393 
Subject of copyright, 210-218 
Copied from others, 323 
Made from surveys and materials col¬ 
lected while in employ of another, 221 
Made from surveys for the government, 
copyright of, 223 

MARRIAGE : 

Contracts in consideration of marriage 
within statute of frauds, 111 
A disability to operation of statute of 
limitations, 114 

MARRIED WOMEN: 

Parties to a contract, 26 

MATERIALS : 

Purchase or sale cf: 

Under statute of frauds, 98-103 ' 

To two different parties, 97 
Patented for public work, 163, 164 
Bid to furnish when ordered, 184 
Collected while in the service of an¬ 
other and incident to it, 23 

MATERIAL MEN : 

Promises to, by owner, to pay contrac¬ 
tor’s debts must be in writing, 110, 111 

MEANING OF CONTRACT (see also 
Construction ; Intention ; Inter¬ 
pretation) : 

Is for tbe court to determine, 126 
Witness cannot testify in regard to, 136 

MEMORANDA: 

Of dates, quantities, and calculations for 
use of expert witness, 277-280 
Must have been made at time of occur¬ 
rence, 277-280 

Lost, and copies used by witness, 278 
Use of by witness, 277-280 

MEMORANDUM OF SALE : 

What is a sufficient memorandum, 103 

MINISTERIAL DUTIES (see also En¬ 
gineer ; Judicial ; Public Offi¬ 
cers) ; 

Distinguished from judicial, 244-249 
Liability of public officers for neglect in 
performing, 180 

MISCONDUCT : 

Of employee, that will justify a dis¬ 
charge, 202, 210 
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MISREPRESENTATIONS: 

As to legal effect of contract terms, 132 
As to legality of an instrument, 129 
, As to value, merits, etc., of an inven- 
tioii, 139 

In soliciting subscriptions, 139 
Of an employee to secure employment; 
. liability therefor, 235 
Liability of public oflBlcers for, 256 
Claims of, a consideration for promise 
for extra pay, 69 

MISTAKES: 

Of engineer or architect : 

Are not frequent, 371 
Not confined to industrial world, 371 
Of parties : 

In terms of contract, 88-97 
As to terms of contract must be rea¬ 
sonable, to excuse party from his 
contract obligation, 91 
As to terms of contract must be shown 
conclusively, 90 

As to subject-matter of contract, 90, 91 
As to price of subject-matter, 90 
As to quality of subject-matter of con¬ 
tract, 90 

As to persons or parties to contract, 90 
As to wages to be paid employee, 90 
Of public officer : 

In advertisement for proposals, 135 
In awarding contract not according 
to proposals, 90 

His liability therefor, 32, 35, 36 

MISUNDERSTANDING (see also Mis¬ 
take) : 

Of parties as to terms of contract, 88-90 

MODELS: 

Brought into court, 393, 398 
MONOPOLY: 

Contract must not create, 81 
Articles, in bids for public work, the 
manufacture of which is a monopoly, 
163,164 

Exclusive rights in public franchises not 
allowed, 81 

MORAL OBLIGATION : 

A consideration of a contract, 64 
MORE OR LESS : 

In a contract to furnish materials, 184 

MUNICIPAL CORPORATION, see 

City ; 

MUTUAL ASSENT (see also Mistake) : 
Must be evidenced by overt acts, 89 
Must consist of physical as well as men¬ 
tal act, 89 

Must exist when contract is made, 88-97 
Manner of arriving at, 93 
Misunderstanding must be proven, 91 
Postponed until draft of written con¬ 
tract, 91, 97, 183 
In executed contracts, 90 


MUTUAL PROMISES: 

Consideration one for the other, when 
changes are made in written contract, 
131 

MUTUAL UNDERSTANDING : 

Essential to a binding contract, 88-97 

NECESSARIES (see also Infants) : 
Contracts for, 33-36 

NEEDLE, see Magnetic Needle ; 

NEGLIGENCE : (see also Agents ; 
Engineer) : 

Of parties to contract: 

Party asserting must prove it, 380 
Of engineer or architect: 

On the part of agent, 334 
Liability for injuries resulting to third 
persons, 243 

As a professional man, 835 
‘May prevent his recovery for services, - 
338 

A cause for discharging employee, 205 
Not to give notice of any fact affect¬ 
ing the performance of engineer’s 
duty, 349a 

Of a carrier’s servants, waiver of dam¬ 
ages resulting, 366 

NEW PROMISE : 

Interrupts running of statute of limita¬ 
tion, 118 

NOTES (see also Signature) : 

Given to induce bidder not to hid on 
public work are invalid, 148 

NORTH, see Magnetic Needle. 

NOTICE (see also Advertisement) : 
Form of notice, 145 

Sometimes is notice to bis employer, 
349a 

Letter properly mailed is presumed to 
have been received, 95 
What is a proper publication of a notice, 
135, 139 

To be posted in conspicuous place, 135 
When required, must be given, 136, 139 
Of things, to he given to employer by 
agent or engineer, 349a 
Of award of contract to bidder, 183 
To bidders, as regards the notice, 135 
Of an injunction, 359a 

OATH AS TO TRUTH : 

Of statements in a proposal, 145, 150 
Form of, in proposal, 185, art. 31 
OBSCURE CONTRACTS : 

Explained by parol evidence, 123, 124 
OFFER AND ACCEPTANCE (seealso 
Acceptance op Offer, 94-97; Revo¬ 
cation OP Offer, 97): 

Together make a binding contract, 93, 97 

What is an offer, 93 

An offer is a conditional promise, 93 
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OFFER AND ACCEPTANCE— Cim. 
Conditional offer, condition must be per¬ 
formed, 94 

** Will you or would you take . . not 
an offer, 93 

An offer may be revoked, 97 
Offer of reward for service to be ren¬ 
dered, 94 ... 

Revocation of offer wken consideration is 
partly performed, 94 
Destroyed by death, of offeree, 94 
"What constitutes an acceptance, 94 
Acceptance must be in terms of offer, 
93-97 

Acceptance need not be communicated to 
offerer, 94 

Acceptance of offer by letter or message, 
95 

Acceptance, how expressed, 94 

OFFICE HOURS : 

Work done outside of, by employee, 220 

OFFICERS (see also Agents ; Public 

t Officeks) : 

Acts must not be against interests of 
their company, 84 

Of company are not its servants, 263 

OFFICIAL NEWSPAPER: 

Designation of, for advertisements, 135 

OFFSET : 

Of owner against engineer's claims for 
unskillfulness, 238 

OMISSIONS : 

Supplied by parol evidence, 123 

OPENING OF BIDS : 

Bidders should bo invited, 1H3 

Not n(U!<‘ssary to award contract at, 183 

OPINIONS (see also Expert Witness): 
Not generally a(iIniHsil)l(^ as (evidence, 284 
Of an <*K])ert, giving of, 2158 
Witness entitled to ]>ay for, wlamV 296 

OPTION (se(^ also Kkvoc’ATIon of Of¬ 
fer) : 

On materials for tinu^ specifnsl, 97 

ORAL AGREEMENTS (soe also Pauoi. 
A({REEMenth) : 

In(lc[>end(‘nt oral agreements, 130 

ORDERS (see also Aoents ; Enijineers ; 
IM’lu.ic Officers) : 

By e.unmitt(;einen ami (*ngim*e!r, 39 
Ilatilieation of unauthori'/ed, 31 

OUTSIDE WORK (mm* also Extras) : 
iiy (‘in|)loy(‘e, rights of employer, 220 

OVERTIME : 

Wlien hours in a day are fixed hvstatutf3, 
210 


OWNER’S LIABILITY: 

To pay claims against contractor, should 
he in writing. 110, 111 
For damages suffered from architect’s in¬ 
attention against sums due for serv¬ 
ices, 238 

Cannot complain if he has knowingly 
employed an unskillful engineer, 228 

OWNERSHIP OP PLANS, ETC., seo 

Incorporeal Property, 216-225 

PAROL AGREEMENTS : 

To be subsequently embodied in a writ¬ 
ten contract, 91, 97, 183 
To rescind or change written agreement. 
122-131 

To pay the debts of another, 110, 111 
To rescind specialty should have a con¬ 
sideration, 69, 131 

May be consideration for written agree¬ 
ment and vice versa^ 130 

PAROL CHANGES : 

Of contract terms, 69, 121-131 
Of written contract, evidence of, 180 

PAROL EVIDENCE (see also EyI- 
dence) : 

Of written contract not admissible, 122 
To identify, describe, or explain a con¬ 
tract, 128 

To explain obscure and ambiguous con¬ 
tracts, 124 

When it will be received to explain writ¬ 
ten contract, 123-126 
Of fraud or duress in written contracts, 
129 

Not admissible to change written con¬ 
tract, 121-181 

Of terms of written contract is not ex¬ 
cluded in suits between strangers 
thereto, 128 

PARTIES (see also CONTRACTS) : 

To a contract: 

Designation and description, 4 
Tliere must be two parties, 6 
As regards the partit‘8, 6 
Only th(^ parties are bound, 6 
Legal nqiresentatives of, 7-16 
I’ersoiiH members of both parties, when 
companiitH or firnis, 5 
Agent should not be made a party, 80 
Agent's power to contract, how con¬ 
ferred, r>G 

Alitm enemy in time of war, 27 
Artificial parties corporate bodies, 43- 
47 

Bankrupts, 27 

Beneficiaries under contract, 17 
Boards, 39 

(’ommittees and councils, 89 
Contractor determined by his own act, 
60 
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PARTUS S— ConUnued. 

To a contract— Continued. 

Director can not be a party to com¬ 
pany’s contract^ 42 

Engineer a sbareholder of one party, 5 
Guarantor, parol promise by him, 17 
Husband and wife, 26 
Idiots, inebriates and infants, 24, 25 
Idiots, or weak-minded persons, 25 
Third parties, laborers and material¬ 
men under contractor’s bond to pay 
for labor and materials, 17 
Married women, 26 
Seamen, 27 

Strangers to contract, 17 
Subscribers to a project, 49 
Third parties to contract, 17 
Third party, citizens when city is 
party, 17 

Third party, property owner on street, 
17 

Third party, purchaser at sherifE's 
sale, 17 

Third parties, subcontractors, 17 
Third parties—sureties, 18 (see also 
SUBBTY) 

Third party, surety not liable to, 19 
Third parties, wife of contractee, 17 
Disabilities of persons, 23-28 
Restriction excluding persons from 
bidding for public work, 147 
Qualifications required of bidder, 146 
Duress of either party, 28 
Must ascertain autli ority of public 
agents at their peril, 255 
Domicile of parties given in contract, 
57 

Precaution with regard to on part of 
contractor, 55 

Misunderstanding of terms of contract, 

00 

Consideration must pass between, 68 

PARTNERSHIP: 

Firm having common partner, 5 
Agreements for, by bidders for public 
work, 148 

PASSES (see also Fkee Pass) : 

Stipulations endorsed releasing company 
from liability, 86, 264 

PATENTS (see also Invention) : 

Secured by employer when employee is 
inventor, 223-225 

Who is entitled as between employer and 
employee, 228-225 

PATENTED ARTICLES : 

Competitive bidding for in public work, 
163, 164 

A pump for public works, 164 
Pavements for public works, 164 
Lathing for public work, 164 


PAY (see also Money ; Wages) : 

Wages at certain intervals required by 
law, 136,144 

PENALTIES : 

Forfeiture of certifi^ed check o; 

.168 

PERFORMANCE: 

Of service by engineer, 213 

PERILOUS : 

For contractor to contract wit! 

_ ized parties, 43-65 

PERIOD (see also Statute oi 

TIONS) : 

Of advertising for bids, 135 
Of limitations, 112r-121 

PERSONAL SERVICE : 

Fireworks, contract to make, 164 
Light house, contract to build, 13, 164 

PERSONAL SKILL, see Engineer or 
Architect. 

PHOTOGRAPHS : 

Some of the uses of, 280 
As evidence, 280 

Advantages of in a trial, 279, 280 
To enlarge minute objects, 280 
Deceptions contained in, 280 
The subject of copyright, 218 
Publication of without permission of the 
person, 218 

PHYSICIAN : 

His contract of employment, 211-214 
As an expert witness, 295-301 

PICTURE : 

Rights of purchaser in, 21,7 

PIRACY : 

Of books and charts, 222 

PLANS AND SPECIFICATIONS (see 
also Drawings ; Specifications ; 
Plans) : 

A part of a bid, 188 
Identified by parol evidence, 123 
Ownership and control of, 215-225 
Ownership of plans, etc., 215, 216-222 
Possession of disputed, 215 
Lost by common carrier, 215 
Designs embodied are protected by law, 
216 

Copying or usin<r without permission cf 
author, 216-222 

Copyright of by author, 216-218 
Prepared and submitted in competition, 
recovery for, 212-214 
No lien for labor in preparing, 261, 262 

POOR WORK : 

Concealed by fraud, its effect on statute 
of limitations, 119,121 
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POSITION : 

' - Of a public officer, 350 

POSSESSION : 

Of plans : 

' ' During construction of works, 215 
After completion of works, 216 

PRACTICAL TESTS ; 

By expert witness in court, 292, 293 

PRECAUTIONS: 

To be taken by contractor in undertak¬ 
ing public work, 55, 138 

PREFACE, see page iii 

PRELIMINARY ESTIMATES (see 
also Engineer’s Estimate ; Esti¬ 
mate) : 

Should be made to enable bidders to 
bid, 53 

PREPARATION : 

'Of expert, none can be required without 
extra pay, 300 

By expert witness, for the witness stand, 
279 

PRESIDENT (see also Parties) : 

Party to a contract, 30, 32, 38 
Can have no interest in company’s con¬ 
tract, 42 

PRESUMPTION: 

That engineer or architect has done his 
f duty, 240 

PRICE : 

Extraordinary in bids, 54, 149, 156 

PRIOR CONVERSATIONS ; 

Merged in written contract, 122-126 

PRIOR UNDERSTANDINGS ; 

May not be shown to vary terms of writ¬ 
ten contract, 121-131 

PRIVATE WORK : 

Lowest bid for work under, 186-189 
Bidder’s rights are such as he has stip- 
' ulated for by express agreement, 187 

PRIVILEGED COMMUNICATIONS: 

Between owner and architect, 249a 

PRIVILEGES OF EXPERT WIT¬ 
NESS : 

Determined by trial court, 283 

PRIZE PLANS : 

For best plans submitted, custom re, 214 
Recovery for work in preparing, 212- 
214 

Lost by express company, 215 

PROCESSES: 

Patented, in bids for public work, 163, 
164 


PROFESSIONAL ENGAGEMBN^tI 

Of engineer or architect, 211-214 
Requires of a person, what? 226-^37 

PROFESSIONAL MAN: ■ 

Must exercise care and skill, 232 
Must be competent and skillful and 
have due care, 226 

Is responsible for want of ordinary skill, 
care and attention, 229 . 

PROFESSIONAL SERVICES : 

When charter requires that all work be 
advertised, 164 

PROMISES (see also Agreemi^nts ; 
Contracts ; Consideration) : 

Must be for some consideration, 61 
In consideration of an act or thing dis¬ 
tinguished from promise for a prom¬ 
ise, 67 

To pay extra compensation for work in¬ 
cluded in contract is without a cohsid- 
eration, 66 

Must he contemporaneous with consid¬ 
eration, 67 

Made prior to written contract, 121-181 

PROOF OF CONTRACT, see STATUTE 
OF Frauds, 98-111; Statute of Lim¬ 
itations, 112-121. 

PROPERTY RIGHTS: 

In plans and specifications, 215, 216-222 
In designs and inventions, 215-225 

PROPOSALS (see also Bids and Bid¬ 
ders) : 

Acceptance of, 170, 171, 182-184 
Form of, for public work, 185 

PUBLICATION OF DESIGN; 

What is and is not, 216 
Destroys author’s rights to exclusive use 
of it, 216 

PUBLIC FUND : 

Diversion from purpose for which they 
were raised, 46 

PUBLIC IMPROVEMENT : 

Parts of, must be advertised, 161 
What is, and within act requiring adver- 
tisment for bids, 138 

PUBLIC OFFICER (see also Agents; 
Engineer ok Architect) ; 

Power and liability of: 

Liability for assurances in English 
courts, 255 

Liable for false representations, 256 
Liability on contracts improperly exe¬ 
cuted, 31, 35 

Not liable under void contracts, 35 
Liability upon contracts executed in 
official capacity, 255 
Should disclose the fact that he is an 
officer or agent, 255 
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PFIOER — Gontmued. 

1 liaTsility of-—Continued, 
es to notes, "bonds, etc., 255 
ind municipal compared, 251, 

jquirements tban of a profes- 
man, 257, 258 
e for blunders, 86, 45 
of engineer as one, 250-259 
for acts of assistants, 253 
Y exceeding powers are liable, 

obey an injunction must stand 
je of contempt proceedings, 

Lcial held liable for negligence, 

ial acts of, 180 

)es of state beld liable for 
ence, 254 

St not be fraudulent, 176 
3 of fraud or collusion in, 

f to determine lowest responsi- 
der, 172 

f to determine good and suf- 
surety, 172 

g contract for public work to 
5r than tbe lowest bidder, 176- 

ist not be against interest of 

re no interest in contract for 
. work, 42, 148 

mts by, contrary to public 
, 78 

s to influence public offlcers 
nding, 78 

:s ultra vires by public agents. 


PUBLIC POLICY (see also 

Contracts which are against pubjli^ 


icy, 71-87 

Defense of to contract obligations, ^*2" 

PUBLIC RIGHTS : 

Not lost by lapse of time, 116 




PUBLIC WAY (see also . 

Stkebt) : * 

Must not be obstructed, 76 

PUBLIC WORKS (eee also 
Biddeks ; Lowest Bidders ; 
tracts) : 

Restrictions and regulations in coix-fc:rafc*-P*« 
for, 137 

Must be let to lowest bidder, as reri^-m f 
by law, cannot leave part of Woiric 
subject of a post-private agreeiaci^ia^lt 
157 

Comprised in statute requiring it to l>e 
to lowest bidder, 161 

Information in regard to should 
nished bidders, 154, 157 

Certain things to be furnished by* cit.y or 
state, 162*^ 

Bids for cannot be withdrawn, 181 

Not always required to be advertise^d Mad 
let to lowest bidder, 171 

Precaution to be taken by contra.otx>x in 
bidding for public work, 55 

Agreements between contractors xxcyt to 
bid against each other for it, 83 

PUBLISHING : 

Notices pursuant to law, 135 

PURCHASER OP PLANS; 

Bight to use and copy, 217 

PURGING: 

Oneself of a contempt, 259a 


)rized acts do not bind princi- 
5 

;or must ascertain powers of, 
peril, 35 

enjoined from illegal acts, 177, 

anot be controlled when they 
scretionary, 176—179, 244-259 
iscribe any reasonable formal- 
r bidders, 146 

warding contracts is frequently 
tionary, 171, 172, 173 
)y discretion exercised, 138 
ding contracts, must exercise 
raith, 171, 172. 173 
permit alterations in proposals, 

excuse default, and relieve 
3 t forfeiture of certified check, 

giving contract to one not on¬ 
to it a crime, 179 
ed to do their duty, 40 


QUALIFICATIONS : 

Of an expert witness, 283, 291 
Of bidder for public work, 147 

QUESTIONS (see also Expert 'W' it- 

NESS) : 

Which do not require expert testinxoiiy, 
285, 291 

To be determined by court or jury c»xi- 
not be asked witness, 285, 286, S0O 

RATIFICATION (see also = 

Of agent’s, architect's, and eng'ixi.oer s 
acts, 34 - 

Of invalid contracts by congress or lo^i fi¬ 
lature, 46 

READVERTISE, 174, 175, see 

TISEMENT. 

REASONABLE : 

Kequirements of bidders, 152 

RECEIPTS AND PROCESSES : 

Bight to between employer and * 

219 
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RECOVERY: 

Of employee: . 

Of engineer or architect for services in 
preparing plans not used, 212 
For extra work, 210 

RECOVERY BY CONTRACTOR (see 
also CONTRACTOK) : 

For extra work; 

For extra services outside of contract, 
210, 225 

When contract, must be let to lowest 
bidder, 157, 158 

Under illegal or unauthorized contract; 
For work done under an illegal con¬ 
tract, 71-87, 138 

None for public work under a void 
contract, 138, 143 

When contract has been awarded to 
one not lowest bidder, contrary to 
law, 143 

Cannot recover for work and materials 
furnished under a contract not exe¬ 
cuted according to law, 62, 138 
No recovery for work done not pursu¬ 
ant to charter or statute, 43, 188 
Cannot recover when contract is for¬ 
bidden by statue or charter, 52, 138 
For work done outside limits of com¬ 
pany’s territory, 76 

For work done on property of a 
stranger to a contract, 76 

For part performance: 

For benefits conferred and to prevent 
unjust enrichment, 108, 138 
None for labor preparing bids unless 
by express agreement, 186-187 
REFRESHING OF MEMORY: 

Of a witness on the stand, 277, 278 

By witness depends upon trial court, 283 
REGULATIONS : 

Necessity for, in contracts for public 
work, 137 

REJECTION (see also Bids) : 

Of bids or proposals: 

Right of public oificers to reject any 
and all bids, 171,174 
May reject all bids, 171-175, 179 
RENTING OF OFFICES: 

Need not be advertised, 164 
REPAIRS: 

Liability of state employees in making, 
254 

Must be advertised, 161 
REPRESENTATIVES: 

Of parties to contract, 7 
REQUIREMENTS : 

Imposed by public ofidcers are discretion¬ 
ary acts, 155 

Of bidders, propriet}^ of certain ones, 152 

Of a professional man, 226-237 

Of a public ofidcer less exacting than of a 
professional man, 257, 258 


RESCISSION OP CONTRACT: 

Of an executed contract, requires a con* 
sideration, 69 

RESIDENCE OF PARTIES: 

Described in contract, 57 

RESIGNATION OP EMPLOYEE: 

A demand for, is a discharge, 208 

RESPONSIBLE ; 

Significance of term when applied to 
lowest bidder, 173 

RESTRICTIONS: 

Imposed on bidders; 

Propriety of certain, 152 
For public work, 146 
For private work, 186 
Necessity for in contracts for public 
works, 137 

Preventing certain persons from bid¬ 
ding, 147 

By public officers are discretionary, 155 

REVOCATION: 

Of award: 

Of a contract, 183 J 
Of offer : 

What will effect it, 97 
Requires physical manifestation, 97 
Before time for acceptance has ex¬ 
pired, 97 

Cannot be revoked after acceptance, 97 
Must be communicated to offeree, 97 
When offer was to remain open for a 
certain time specified, 96, 97 
By selling to a third party, 97 

RIGHTS (see also Contracts) : 

Certain rights cannot be made subject of 
contract, 86 

RIGHTS OF WAY : 

Contracts for and statute of frauds, 109 

SALES (see also Statute op Frauds) : 
Statute of frauds, effect of on sale of 
goods and materials, 98-102 
Of growing crops or timber, 106 
Of materials, to two different parties, 97 
Of franchise, must be for cash, 139 

SAMPLES (see also Bids) : 

Furnished with bid for public work can¬ 
not be used for comparing bids unless 
they were invited, 155 

SEALED CONTRACTS : 

Changed by parol agreements, 69, 131 

SEALS: 

Seal of principal or agent, 32 
Failure of sealed instrument, simple con* 
tract sustains, 32 

SEAMEN: 

Parties to contract, 27 

Public officers, in public work, 148 
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Meferences are to sections. 


SECRET PROCESSES: 

Employee prevented from using or dis¬ 
closing sucli, 219 

SECRETARY: 

Power to contract, 30, 32, 88 

SERVICE OF NOTICE : 

Of an order of the court on party en¬ 
joined, 259 a 

SERVICES: 

Gratuitous, must be performed with care 
and skill, 226 
Right to a lien for, 86 

SIGNATURE : 

Of agent to contract, 30 

Agent affixing title to signature, 30 

SKILL (see also Care ; Employee) : 
Determination of skill possessed by en¬ 
gineer, 230 

SPECIALIST (see also Expert Wit¬ 
ness) : 

Skill and care required of, 236 
SPECIALTY, see Seals. 

SPECIFICATIONS AND PLANS (see 
also Plans and Specifications, 213- 
252): 

Of public work must be made for bid¬ 
ders, 164 

Of contract must be same as for bids, 
156 

What is good and sufficient for public 
work required to be let to lowest 
bidder, 154 

Shown to bidder will bind contractor, 
166 

Standard for competition adopted must 
be followed strictly, 155 

STANDARD (see also Bids, etc.) : 

For comparison of bids, 153 
Departure from, in contract for public 
work, fatal to its validity, 156 
When quantities and character cannot 
be determined, 157 

1 

STATUTE LAWS (see also Laws) : 

Re public works : 

Must be strictly observed, 143 
That they shall be let to lowest bidder, 
141 

Includes what work, 161 
Use of statute to escape a burdensome 
contract, 148 a 

Prostituted to purposes not intended, 
148a 

Prohibiting public officers from hav¬ 
ing any interest in contracts, 148 
Forbidding the employment of alien 
labor, 136, 144 

Relating to carving and dressing stone 
by citizens of the state, 136, 144 


STATUTE 1.AWS— Continued, 

Re public works — Continued. 

Relating to hours of labor and rate of 
wages, 136, 144 

Prohibiting importation of foreign 
labor, 136, 144 

Forbidding “ store - pay ** to em¬ 
ployees, 144 

STATUTE OP FRAUDS : 

Its application to construction work, 111 
Executed contracts not within the stat¬ 
ute, 104 

What is a sufficient memorandum of a 
sale to satisfy, 102 

Sale of growing crops or standing tim¬ 
ber, 106 

Contract for an interest in lands, 106 
Contracts which cannot be performed 
within a year, 103-105, 201 
Contracts for creation, assignment O'* 
surrender of estates in land, 109 
Contracts to pay the debts of others, llo 
Contract in consideration of marriage, 
111 

STATUTE OP LIMITATIONS : 

Objects of, and reasons for, statute, 112 
Does not operate against the govern¬ 
ment, 116 

Agreements to waive its protection, 117 
Does not destroy contract obligation, but 
affects the remedy only, 113 
Disabilities which prevent operation of 
statute, 114 

Running of, interrupted by new prom¬ 
ise, 118 

Right of action, concealed by fraud, 
119-121 

Liability of engineer for misconduct 
after statutory period has elapsed, 121 
Rigidly applied, regardless of hardship, 
115 

STENOGRAPHER’S NOTES : 

As evidence at former trial, 278 

STIPULATIONS (see also Contract 
Stipulations) : 

That no damages shall he claimed fop 
injuries while riding on a pass, 264 

STOCKHOLDER : 

Engineer’s or architect’s rights under 
stockholders’ liability acts, 263 

STORE-PAY : 

Statute forbidding, to workmen, 144 

STRAW BIDS: 

Certified checks to prevent, 168, 169 

STREET CLEANING ; 

Contract for to lowest bidder, must be 
advertised, 161 
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Meferences a^re to sections* 


STRUCTURE (see also Works) : 
Contracts to erect structures, the use and 
maintenance of wMcli are contrary 
to law or ordinance are void, 76, 87 

SUBCONTRACTORS : 

Not liable to owner for negligent work, 

17 

SUBJECT MATTER (see also CONSID- 
BRA.TION ; CONTRACTS ; WORKS) : 

Must be lawful, 71“87 
Compared with consideration, 71 
Of controversy, bringing it into court, 
292, 293 

SUBLETTING, see also Assignment. 

SUBMISSION TO ARBITRATION, see 

Arbitration. 

SUBSCRIBERS (see also Subscrip¬ 
tions) ; 

Liability is several in the ordinary form, 
49 

Partnership, when, 49 

SUBSCRIPTIONS : 

Stipulations and conditions imposed, 49 
Not revocable at will of subscriber, 49 
Payment may be enforced by whom, 49 
Amount set opposite each name is limit 
of liability, 49 

Consideration in subscription papers, 62 
Misrepresentations in soliciting, 129 

SUBSEQUENT AGREEMENTS : 

Modifying or rescinding contract, 181 
Must be founded on a consideration, 131 

SUCCESS : 

Not a test of skill or capacity, 229, 258 

SUNDAY CONTRACTS : 

Are invalid in most states, 59, 79, 95 
Contracts for employment to work on 
Sunday, 59 

Necessary work, what is, 59 
Contract drafted" on Sunday hut deliv¬ 
ered on week-day, 59, 95 

SUPERINTENDENCE : 

Should prevent material errors and 
omissions, 289, 240 

Not excused by presence of owner, 238 
Engineer or architect liable for neglect 
in, 238 

SUPERINTENDENT (see also Engi¬ 
neer or Architect ; Foreman) : 

Right to a lien, 261, 262 

SECURITY: 

Form of, prescribed by public officers, 

169 


SURETY (see also Alterations) : 

For faithful performance, 168, 169 
Contract of, within statute of frauds, 
110 , 111 

Assumes burdens and takes benefit^ 
when he undertakes to complete work, 
18 

Obligations limited to those assumed in 
bond, 20 

Liability to third parties, 19 
Liability to contractor’s creditors, 19 
Liability to subcontractor, 19 
Good and sufficient, required by statute, 
139 

To be named in bid, 169 
Offered by bidder, responsibility deter¬ 
mined by public officers, 169 
Power to determine good and sufficient, 
172 

Refusal to qualify as, 169 
Released by unauthorized changes, 20 
Release of, need not suffer injury, 20 
Released by overpayments to contractor^ 
20 

Released not by offsetting claims, 20 
Released by payments without engineer's 
certificate, 20 

Released by extension of time of com¬ 
pletion, 20 

Released by changes in plans, 20, 21 
Effect of alterations on, 20-22 
Released by a change of parties, by as¬ 
signment, death or dissolution, 21 
Released by change of architect, 20 
Released by performance becoming im¬ 
possible, 22 

SURVEY : 

As evidence in a trial, 270 
Mistake in, by city engineer, 258 

SURVEYOR'S STAKES : 

Liability for injury from falling over, 
242 

TAXPAYER: 

May enjoin performance of public work 
under an illegal contract, 157 
May restrain public officers from award¬ 
ing contract for public work illegally, 
177, 178 

TELEGRAPH MESSAGE : 

Acceptance of offered by, 95 

TERMS AND PHRASES : 

Explained by parol evidence, 122-126 

TERM OP SERVICE (see also Em- 

PLOYMENT) : 

Permanent, 201 

TESTIMONY, see also Expert Testi¬ 
mony. 

TIME : 

For offer to continue or remain open, 97 
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TIME OF COMPLETION (see also 
Bays) : 

May be changed by parol agreement, 130 

TORTS: 

Executor not liable for torts of person he 
represents, 12 

TRADE SECRETS : 

Protection of to firm, 219 

TREASURER : 

Power to contract, 30, 32, 38 

TRIAL COURT: 

Determines what practical tests may be 
made, 293 

TRUTH : 

Of statements in proposal, oath as to, 
145, 160 

ULTRA VIRES: 

Contracts by corporation, 142 

UNAUTHORIZED ACTS: 

Of engineer, owner’s liability for, 37, 39 

Established by implication, ratification, 
or adoption, 34 

UNBALANCED BID (see also Bids 
AND Bids and Bidders) : 

UNDERSTANDING. 

Manner of coming to, 92 

Of court, expert must consider, 269 

UNDERTAKING : 

As regards the undertaking. 71-87 

Of professional man, 220-237 

Is a guarantee of ability to perform, 226- 
237 

UNRESTRICTED BID: 

To furnish materials, 184 

VALIDITY OF CONTRACT: 

Determined by laws of what place, 58 

VALUE: 

Of competitive plans lost by express com¬ 
pany, 215 

VERBAL AGREEMENTS : 

To pay the debts of another, 110-111 

VERBAL EXPLANATION : 

Cannot include items not mentioned in 
advertisement for proposal, 161 

VOID AGREEMENTS, see also Con¬ 
tracts, Infants, Imbeciles, Luna¬ 
tics, Married Women, Public Pol¬ 
icy. 

WAGES (see also Employee) : 

Minimum price for labor cannot be fixed 
in advertisement for public work, 157 

On public works fixed by statute, 136, 
144 

Statute requiring wages to be paid when 
man is discharged, 144 

Payment of required at certain intervals, 
144 


W AGE S— Continued, 

Payment of wages in store-pay forbid¬ 
den by statute, 144 
Not agreed upon, 209 
Mistake in regard to wages to be paid 
employee, 90 

WAIVER: 

Of right to appeal to court, 86 
Of right to discharge employee, 207 

WANT OP CARE AND SKILL : 

Judicial officer not liable, 244-249 
Of a professional man, 235 
Liable to employer only, 242 

WAR : 

Effect upon parties to a contract, 27 
A disability under statute of limitations, 
115 

WARRANTY : 

Cannot be considered in comparing 
for public work unless it was inv; 

155 

Exacted from lowest bidder, 157 
Of accuracy by professional man, none 
implied, 229, 258 

WEIGHT AND VALUE : 

Of expert testimony for the jury to de¬ 
termine, 289 

WIPE, see Husband and Wife. 

WITHDRAWAL OP BID : 

Before and after it is accepted, 181, 183 

WITNESS (see also Expert Witness) : 
Cannot testify as to meaning of con¬ 
tract, 126, 285 

Must know papers are correct in order to 
testify to them, 278 

May have read to him evidence at a for¬ 
mer trial, 278 

WORDS AND PHRASES : 

Meaning explained by parol evidence, 
122-126 

WORK (see also Acceptance ; Engineer 
OR Architect) ; 

Contract for, not within statute of 
frauds, 106 

WRITINGS : 

Of an author, copyright in, to when an 
employee, 219 

WRITTEN CONTRACTS (see also Con¬ 
tracts) : 

Certain contracts required to be in writ¬ 
ing by statute of frauds, 98-111 
Embodiment of prior parol agreement, 
91, 97, 183 

Cannot be changed by parol proof, 122- 
126 

Modified by parol agreements, 130-131 



